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11 PER CURI AM The nenbers of the court disagree as to
the disposition of petitioner Aaron Antonio Allen's notions for
the recusal of Justice Mchael J. Gableman citing the Fourteenth
Amendnent of the United States Constitution; Article I, Sections
1 and 8 of the Wsconsin Constitution; and Ws. Stat.
8§ 757.19(2)(9).

12 On February 4, 2010, Justice Mchael J. Gablenman
informed the nenbers of the court that he was withdrawing from

participation in the court's consideration of Allen's recusal
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notions and was withdrawing his separate witten opinion. Only
Six justices are therefore participating.

13 Three justices, Chief Justice Shirley S. Abrahanson,
Justice Ann WAl sh Bradley, and Justice N Patrick Crooks, would
order briefs and oral argunent, as the parties have requested.

14 Three justices, Justice David T. Prosser, Justice
Pati ence Drake Roggensack, and Justice Annette Kingsland
Ziegler, would issue an order denying the notions.

15 Chief Justice Abrahanson and Justices Bradley and
Crooks wite in support of their proposed di sposition.

16 Justice Roggensack, joined by Justices Prosser and
Ziegler, wites in support of their proposed disposition.

17 | ndi vidual writings by Justices Crooks, Prosser, and
Ziegler are also filed.

18 Because the nenbers of the court disagree as to the
di sposition of Allen's notions as set forth above, the notions
are not granted. No four justices have agreed to grant the

nmoti ons.
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19 SH RLEY S. ABRAHAMSON, C.J.; ANN WALSH BRADLEY, J.; N
PATRI CK CROCKS, J. Chief Justice Shirley S. Abrahanson
Justice Ann Walsh Bradley, and Justice N Patrick Crooks join
this opinion and proposed order regarding Allen's recusal
noti ons. !

110 When Allen's pro bono counsel first filed recusal
nmotions on April 17, 2009, <challenging Justice Gablenman's
partici pation, perhaps none would have foreseen the extent to
which these notions would challenge this court, and have
challenged all of us, in the nonths that have followed, even
t hough recusal issues have been percolating under and above the

surface for many years. 2

! The words "recusal” and "disqualification" are effectively
synonynous and often used interchangeably, as we use them here.
Some do distinguish between the two words. "Wereas 'recusal’
normally refers to a judge's decision to stand down voluntarily,
"disqualification' has typically been reserved for situations
involving the statutorily or constitutionally mandated renoval
of a judge upon the request of a noving party or its counsel."
Richard E. Fl anm Judi ci al Di squal i fication: Recusal and
Disqualification of Judges 8 1.1 at 3 (2d ed. 2007); but see id.
at 4 n.4 (noting sone dissonant use of the terns).

2 Some of these issues, which the court needs to resolve
have been identified at |east since 1990. It would have been
better to address our recusal practice thoughtfully and
prospectively rather than having to react when a particular
notion challenges an individual justice. See Appendi x A, which
reprints the entire texts of dissents in State ex rel. Nationa
Union Fire Insurance Co. v. Crcuit Court for St. Croix County,
No. 90-0935-W unpublished order (Ws. S. C. WMy 29, 1990)
( Abr ahanson, J., di ssenti ng), and Matter of Di sciplinary
Proceedi ngs Against Crosetto, 160 Ws. 2d 581, 466 N W2d 879
(1991) (Abrahanson, J., dissenting), relating to recusal.

1
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11 On February 4, 2010, Justice Gableman w thdrew from
further participation in the court's consideration of Allen's
recusal notions against Justice Gableman and wthdrew his
separate witing in this matter.

12 Justices Prosser, Roggensack, and Ziegler conclude
that Justice Gabl enan need not have w thdrawn from partici pating
in deciding whether the court lacks jurisdiction (power) to
consider Allen's recusal notions directed at Justice Gableman.
See J. Roggensack, 11196-197.

13 Justices Prosser, Roggensack, and Ziegler further
determine (1) that this court cannot independently review a
justice's decision to deny a recusal nption except to decide
whet her the individual justice made the determ nation that the
not i on required, al t hough this court can and shoul d
i ndependently review denials of recusal notions by elected
judges of the circuit court and court of appeals; and (2) that
Al'len's recusal notions have no nerit.

14 During the court's long, drawn-out consideration of
Allen's notions for his disqualification, Justice Gableman has

alternated between participating and not participating in the

In Crosetto, the recusal motion asked each justice

individually to recuse hinself or herself. The per curiam
deci sion, which then-Justice Abrahanmson did not join, reports
that each justice individually responded. No notion sought
court review of these individual decisions. Accordi ngly,

because the question was not raised, neither the per curiam nor
Justice Abrahanson's dissent addressed the issue of what a court
should do when a notion asks the entire court to review an
i ndi vidual justice's recusal decision. Justice Abrahanson's
di ssent proposed actions the court should take for handling
recusal notions.
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consideration of the recusal motions directed to the court,
finally withdrawi ng from participation on February 4, 2010.3

115 Allen's notions to Justice Gableman individually and
to the court (on due process grounds) were filed on April 17,
20009. Nearly five nonths later, on Septenber 10, 2009, Justice
Gabl eman denied the recusal notion directed to him individually
in a one-sentence order that contained no explanation.* Thus,
the recusal notion directed to the court on due process grounds
was not really ripe for the court's consideration until Justice
Gabl eman' s Sept enber 10, 2009 denial of Allen's notion.

116 On Septenber 21, 2009, Allen filed a supplenental
notion addressed to the court, requesting the court to review
whet her Justice Gableman had considered, as required by Ws.
Stat. 8 757.19(2)(g), whether he could not or it appeared he
could not act inpartially.

117 On January 15, 2010, Justice Gableman filed a

suppl ement to his Septenber 10 order, this tinme providing a 10-

3 Suprene Court Internal Operating Procedure Il.L. provides:
"When a justice recuses or disqualifies hinself or herself, the
justice takes no further part in the court's consideration of
the matter." In previous cases, a challenged justice has not
participated in determning the court's response to a notion
chal l enging the justice. See State v. Am TV & Appliance of
Madi son, Inc., 151 Ws. 2d 175, 443 N.W2d 662 (1989); Cty of
Edgerton v. Gen. Cas. Co. of Ws., 190 Ws. 2d 510, 527
N.W2d 305 (1995); Jackson v. Benson, 249 Ws. 2d 681, 639
N. W2d 545 (2002); Donohoo v. Action Ws., Inc., 2008 W 110,
314 Ws. 2d 510, 754 N. W 2d 480.

“In her witing, Justice Roggensack nentions, in reference
to the Septenber 10, 2009 order, that Justice Gbleman "had
plenty of time to research and carefully consider the argunents
made in support of and in opposition to the notion." J.
Roggensack, 1242.
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par agraph explanation for his decision to deny the recusal
nmotion directed individually to him Thi s suppl enental order
di scusses the merits of Allen' s allegations and concludes: "The
allegations in Allen's notion are sinply wong."®

118 On Cctober 16, 2009, Justices Prosser, Roggensack, and
Ziegler issued a press release, conplaining that the court
shoul d have responded to Allen's notion within 5 weeks after
April 17, 2009, when Allen's recusal notion was fil ed. Thei r
conpl aint about the process and their charges about delay ignore
the obvious conplexities and challenging nature of the issues
pr esent ed. The recusal 1issue was not ripe wuntil Justice
Gabl eman denied the recusal notion on Septenber 10, 2009;
Justice Gableman filed a supplenental order explaining his
participation in the case on January 15, 2010. Justice Gabl eman
wi thdrew from participation in the court's consideration of
Allen's recusal notions on February 4, 2010. It should be clear
to everyone that this has been a difficult and tinme-consum ng
process for all the justices.

119 The witings of the three justices who do not join

this opinion palpably denonstrate the difficulties they have

®> Al'though Justice Roggensack's witing purports to review
whet her Justice Gableman nmade the required determ nation about
recusal under the statute, her witing fails to review Justice
Gabl eman' s January 15, 2010, suppl enental order.

In the Caperton case, discussed below, the chall enged West
Virginia justice also wote an opinion explaining why he thought
he should participate in the case's decision. He, however,
acknow edged that the West Virginia court had "authority under
Aetna [Life Ins. Co. v Lavoie, 475 U S. 813, 821-22 (1986)] to
remove nme fromthe case.” Caperton v. A T. Massey Coal Co., 679
S.E. 2d 223, 301 (WVa. 2008) (Benjamn, C. J., concurring).

4
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faced in joining together with one voice to respond to Allen's
recusal notions directed to the court. The three justices'
witings have been a noving target, based on an ever-changi ng
vari ety of rationales.

20 The State requested that if the court were to give
pl enary consideration to Allen's recusal notions—and Justices
Prosser, Roggensack, and Ziegler would have you believe that
they have given plenary consideration—such consideration
shoul d cone only after full briefing and argunent by the parties

n6

on the matter. Responding to simlar notions in several other

cases, the State's briefs have recognized that "the issues are

® Plaintiff-Respondent [State]'s Response to Second
Suppl ement to Mdtion for Recusal of Justice M chael Gablenman,
Directed to the Court as a Wiole, filed Dec. 21, 2009.

5
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potentially broad and deep, deserving of full briefing and oral
argument . "’

21 We agree with Allen and the State about the need for
full briefing and oral argunent.

22 The court should have ordered briefs in April 2009
when Allen filed his first notions and the State responded. The
court did not. The witings today show that the court's usual
way of proceeding to decide natters, wth briefs and oral
argunent, shoul d be foll owed.

123 Opinions of this court should not "reach out and

decide issues” wthout the benefit of full briefing by the

" State v. Sveum No. 2008AP658-CR, Plaintiff-Respondent
[State]'s Response to Petitioner's Mtion to Disqualify Justice
M chael J. Gableman, filed Jan. 4, 2010. See also, State v.
Carter, No. 2006AP1811- CR, Plaintiff-Respondent-Petitioner
[State]'s Response to Mdtion for Recusal of the Hon. M chael J.
Gabl eman on Constitutional Gounds ("If the full court takes up
the nmotion . . . a nunber of other issues . . . would have to be
addressed by the court after full briefing by the parties.");
State v. Coss, No. 2009AP3-CR, Plaintiff-Respondent [State]'s
Response to Mdttion to Disqualify Justice Mchael J. Gablenan,
filed Nov. 17, 2009 ("[T]lhe State respectfully identifies the
following related issues: What are the proper governing |egal

standards? |Is an evidentiary hearing necessary? . . . How would
Justice Gableman's disqualification affect . . . all judicial
el ections in Wsconsin? As [ Def endant ' s] notion for
disqualification reflects, the issues are potentially broad and
deep, deserving of full briefing and argunent"); State V.

Dear bor n, No. 2007AP1894- CR, Pl aintiff-Respondent [State]'s
Response to Mtion to Disqualify Justice Mchael J. Gbleman,
filed Dec. 4, 2009 (simlar to Cross, supra); State v. Jones,
No. 2008AP2342-CR, Plaintiff-Respondent [State]'s Response to
Jones' Constitutional and Statutory Mtions for Recusal of Hon.
M chael J. Gableman, filed Dec. 28, 2009 (simlar to Cross,
supra); State v. Littl ej ohn, No. 2007AP900- CR, Plaintiff-
Respondent [State]'s Response to Mtion to Disqualify Justice
M chael J. Gableman, filed Dec. 4, 2009 (simlar to Cross,
supra).
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parties. See Dairyland G eyhound Park, Inc. v. Doyle, 2006 W

107, 9335, 295 Ws. 2d 1, 719 N W2d 408 (Roggensack, J.,
concurring in part and dissenting in part).

24 "Sound judicial decision making requires 'both a
vi gorous prosecution and a vigorous defense' of the issues in

di spute, Christiansburg Garnent Co. v. EEQC, 434 U.S. 412, 419,

98 S.Ct. 694, 699, 54 L.Ed.2d 648 (1978), and a constitutiona

rul e announced sua sponte is entitled to | ess deference than one

addressed on full briefing and argunent. C. Ladner v. United

States, 358 U.S. 169, 173, 79 S. . 209, 211, 3 L.Ed.2d 199
(1958) "8

8 Church of the Lukumi Babalu Aye, Inc. v. Gty of Haleah,
508 U.S. 520, 572 (1993) (Souter, J., <concurring). Justice
Souter states that in Ladner v. United States, 358 U S. 169, 173
(1958), the Court declined "to address 'an inportant and
conpl ex' 1issue concerning the scope of collateral attack upon
crim nal sentences because it had received ‘'only neagre
argunent’ from the parties, and the Court thought it 'should

have the benefit of a full argunment before dealing with the
guestion'."
The United States Suprene Court has well expressed the

val ue of briefing. See, e.g., Penson v. Ohio, 488 U S. 75, 84
(1988) ("This system is premsed on the well-tested principle
that truth—as well as fairness—+s 'best discovered by powerful

statenents on both sides of the question.'"™ (citations
omtted)); Polk County v. Dodson, 454 U.S. 312, 318 (1981) ("The
system assunes that adversarial testing wll ultimately advance

the public interest in truth and fairness."); Mackey v. Montrym
443 U.S. 1, 13 (1979) ("[Qur legal tradition regards the
adversary process as the best neans of ascertaining truth and
mnimzing the risk of error . . . .").

See al so Stephan Landsman, Readings on Adversarial Justice:
The Anerican Approach to Adjudication (1988); Jerold H. Israel
Cornerstones of the Judicial Process, Kan. J. L. & Pub. Pol'y,
Spring 1993, at 5; Ellen E. Sward, Values, Ildeology and the
Evolution of the Adversary System 64 Ind. L. J. 301, 316-19
(1989) .
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125 For the reasons set forth herein, we conclude that it
is not too late to order briefs and schedule oral argunent on
Allen's notions. | ndeed, key differing approaches in the
witings issued today evidence the need for additional input.
We conclude that the parties should be directed to file briefs
in this court on the issues raised in the witings issued today,
as well as the issues raised by Allen and by the State.

126 Briefs would assist on four key issues:

Briefs are needed on Justices Prosser, Roggensack, and
Ziegler's attenmpt to divide the legal questions
presented into segnents in a failed attenpt to
persuade Justice Gableman to participate on one issue
(court jurisdiction) but refrain from participating on
other issues in the disposition of Allen's recusal
motions. (9127-32)

Briefs are needed on the substantive issue of whether
this court has jurisdiction (power) to decide recusal
notions challenging the participation of a justice in
a particular case. Justices Prosser, Roggensack, and
Ziegler's argunents do not analyze jurisdiction.
Rat her, they are directed at policy. (1133-71)

Briefs are needed on the question of how to protect
the rights of litigants to a fair, inpartial Wsconsin
Suprene Court if the justices are not wlling to
decide recusal notions challenging the participation
of a justice. (1172-88)

|V
Briefs are needed on whether the grounds upon which
Allen's notions rest justify disqualifying Justice

Gabl eman from sitting on the nerits of Alen's
case. (1187-116)

* * * %
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I

127 First, briefs are needed on the three justices'
attenpt to divide the | egal questions presented into segnents to
enable a challenged justice to participate in the jurisdictional
issue but refrain from participating in the disposition of the
recusal notions.

28 Justices Prosser, Roggensack, and Ziegler try to
articulate the question of the jurisdiction of this court as an

abstract legal question that affects all justices equally, so

that a challenged justice could participate on this issue.® An
exam nation is needed into whether a decision on the court's
jurisdiction to review a justice's decision to participate
really affects all justices equally. W are rem nded of George

Owell's Aninmal Farm "All animals are equal. But sonme aninmals

are nore equal than others."?

129 Perhaps betraying the obvious fallacy of their claim
that the question whether the court has jurisdiction to review a
justice's decision to participate has an "equal affect on all
justices,” the three, try as they mght, have been unable to
address the question without offering a characterization of the
specific circunstances and allegations presented in this case.!!
The allegations relate to one justice, not to the other six.

30 The jurisdictional question raised in Allen' s notions,

no matter how phrased, is tied to the challenged justice's

® J. Roggensack, 11196, 206

10 George Orwell, Animal Farm ch. 10.

11 J. Roggensack, 1Y202-205.
9
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interests. The law relating to recusal affects Justice Gabl eman
personal ly and i nmrediately. The recusal notion challenges his
participation in the present case and perhaps simlar cases and
rests on facts simlar to those formng the basis of a Judicial
Comm ssion conpl aint against him pending before this court. At
sone tinme, every justice (as well as every appellate, circuit
court, and nunicipal court judge in the state) nmay have a
recusal notion directed to him or her. Al those who hold
judicial office are therefore potentially affected by a decision
about recusal. But we are not affected by or interested in the
jurisdictional issue and in the outcone of Allen's recusa
notions in the same imediate way as Justice Gableman. Justice
Gabl eman was correct in withdrawing from participation in the
court's decision on the recusal notions.

31 It certainly appears that any challenged justice has a
personal interest in the disposition of a recusal nption
directed to him or her. How can Justices Prosser, Roggensack,
and Ziegler get around this fact? Shouldn't the parties brief
this issue? |Is there any case |law on the issue?

132 Furthernore, Justice Roggensack cites no authority for
dividing the legal questions presented in a recusal notion into
segnents so that a challenged justice nay cast a vote on one
issue (court jurisdiction), while being barred from casting a
vote on other issues. As best we can tell, the court has never
subdivided a single matter before the court to accommobdate an
interested justice who wishes to cast a vote on a |legal issue

Briefs are needed on this aspect of judicial disqualification.

10
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[
33 Second, briefs are needed on the substantive issue of

whether this court has jurisdiction (power) to decide recusal

notions chall enging a nmenber of the court. This jurisdictional
(power) issue was posed by Justice Roggensack. It was not
raised by the parties. Allen and the State assuned the court

has jurisdiction (power).'? Wy shouldn't they?

34 This court has jurisdiction over the Alen case and
therefore has jurisdiction over all issues properly presented.
It is well established that all Wsconsin courts, including
muni ci pal courts, have jurisdiction over federal constitutiona
clains.

35 Justice Roggensack's witing argues that "a majority
of the justices on this court do not have the power to
disqualify a fellow justice from participation in a proceeding
before this court.” J. Roggensack, 1207. This statenent
appears to answer a jurisdictional question—"does the court
have power to disqualify a justice?" Yet the question is then
anal yzed not as a matter of the court's jurisdiction (or power)
but as a question of judicial policy, that is, "should the

court, as a matter of judicial policy, disqualify a justice?"

12°3. Roggensack, 9195.

¥ 1n Mlwaukee v. Woten, 160 Ws. 2d 207, 222, 466
N.W2d 861 (1991), declaring that a nunicipal court has the
power to declare a nmunicipal ordinance unconstitutional, this
court stated: "[Qnce a court, including a municipal court,
appropriately invokes its jurisdiction, it has the power to
exercise all of its constitutional powers within the framework
of that conferred jurisdiction."

11
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136 Justice Roggensack in fact acknow edges that the court
has jurisdiction, at least for the limted review required by
Ws. Stat. 8§ 757.19(2)(g). Beyond that, the reasons offered for
a lack of jurisdiction are policy reasons, including the
inability to substitute a justice of this court, the differences
between justices of this court and the elected judges of the
circuit courts and court of appeals, and the "deeply divided"
nature of the court's current nmenbership. J. Roggensack, 91Y217-
218 & nn.9 & 10, 11226-227.

37 These argunents inplicate judicial policy, or at nost
of fer reasons why review of individual recusal decisions by this
court mght have negative consequences, and why Justices
Prosser, Roggensack and Ziegler therefore choose not to provide
such review See also J. Prosser, 11248, 255-257. But such
anal ysis does not affect the jurisdiction, or power, of the
court as an institution.

138 We di scuss whet her such policy concerns can outweigh a
litigant's right to a fair tribunal at 9172 to 186, after we
di scuss the jurisdictional (power) question bel ow.

39 This court has exercised its jurisdiction to decide
di squalification notions directed against individual justices at

| east since 1898, when it decided Case v. Hoffrman, 100 Ws. 314,

72 NW 390 (1897), reh'g granted, 74 NW 220 (1898). In Case,

the court had already rendered a deci sion. After the decision
was rendered, the court was asked to decide whether the author
of the opinion (who died after the decision was released) had

been disqualified from participating under what is now Ws.

12
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Stat. 8 757.19(2)(e), because he had previously decided the
matter as a trial judge.

140 The Case court declared that the deceased justice had

i ndi vidually decided before authoring the opinion that he could
participate in the case: "[Clertain we are that he concluded

that he was not disqualified . . . ."' Nevertheless the Case

court then reviewed the deceased justice's decision regarding
his ability to sit on the case and overturned the deceased
justice's decision to participate, holding he had previously
decided the matter as a trial judge. The result was that the
judgment in which the deceased justice participated was vacated
and the cause reargued. Thus in 1898 a majority of the court
exercised power to disqualify a fellow justice by vacating the
decision in which the justice had unlawfully parti ci pat ed.

41 The court explained Case v. Hoffman, just as we have,

in State v. Anerican TV & Appliance of Madison, Inc., 151

Ws. 2d 175, 180, 443 N. W 2d 662 (1989), as foll ows:
"Acknow edging the certainty that Judge Newran [the deceased
justice] had concluded he was not disqualified and that it was
his duty to participate in the decision, the court neverthel ess

hel d that Justice Newran was |egally disqualified . s

4 Case v. Hoffman, 100 Ws. 314, 355, 72 N W 390 (1897),
reh'g granted, 74 N.W 220 (1898).

5 Furthernore, in Jackson v. Benson, 2002 W 14, 92, 249
Ws. 2d 681, 639 N. W 2d 545, t he court exerci sed its
jurisdiction over a notion challenging Justice WIlcox's
participation in a case and decided that the notion was not
timely filed. The court did not dismss the notion for |ack of
jurisdiction.

13
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42 | n Donohoo v. Action Wsconsin, Inc., 2008 W 110, 314

Ws. 2d 510, 754 N W2d 480, Donohoo "assert[ed] that Justice
Butler was disqualified by law pursuant to Ws. St at .
§ 757.19(2)(f) because of his substantial financial and persona
interest in the outcome of the case . . . ." Donohoo, 314
Ws. 2d 510, ¢914. This court applied an objective standard to
the recusal notion based on 8§ 757.19(2)(f) and after review ng
the facts concluded "that the facts alleged by Donohoo do not
support a finding that Justice Butler was disqualified by |aw
from participating in this matter." Donohoo, 314 Ws. 2d 510,
13. Once again the court reviewed the nerits of an allegation
that a justice was statutorily disqualified.

143 These <cases denonstrate that our past review of
i ndi vidual justices' disqualification decisions has not been
confined to a limted review of "whether that individual justice
made the determination that the notion required,” as Justice
Roggensack asserts.!® The reference to the determnation of an
i ndi vidual justice applies only to Ws. Stat. 8§ 757.19(2)(9),
which is only one of the bases for disqualification and the only
statutory disqualification provision that requires a judge to

make a subjective deternination.?!’

16 3. Roggensack, 7208.

" Wsconsin Stat. § 757.19 creates a mandatory duty for
judges to disqualify thenselves in certain circunstances. The
full text of Ws. Stat. 8 757.19(1)-(2) reads:

757.19 Disqualification of judge.

(1) In this section, "judge" includes the suprene
court justices, court of appeals judges, circuit court
j udges and nuni ci pal judges.

14
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144 Furthernore, even in di squalification not i ons

involving the subjective determnation of a justice under Ws.

(2) Any judge shall disqualify hinself or herself from
any civil or crimnal action or proceeding when one of
the foll ow ng situations occurs:

(a) Wien a judge is related to any party or
counsel thereto or their spouses within the 3rd
degree of ki nship.

(b) When a judge is a party or a material
W tness, except that a judge need not disqualify
himself or herself if the judge determ nes that
any pleading purporting to make him or her a
party is false, shamor frivol ous.

(c) Wien a judge previously acted as counsel to
any party in the sane action or proceeding.

(d) When a judge prepared as counsel any |egal
i nstrumnent or paper whose validity or
construction is at issue.

(e) When a judge of an appellate court previously
handl ed the action or proceeding while judge of
an inferior court.

(f) When a judge has a significant financial or
personal interest in the outcone of the nmatter.
Such interest does not occur solely by the judge
being a nenber of a political or taxing body that
is a party.

(g) Wien a judge determnes that, for any reason,
he or she cannot, or it appears he or she cannot,
act in an inpartial manner.

This court has drawn a distinction between the "objective"
and "subjective" criteria for mandatory disqualification based
on the statutory |anguage of Ws. Stat. 8§ 757.19(2)(a)-(g). Qur
past cases have held that the first six «criteria for
disqualification, Ws. Stat. 8§ 757.19(a)-(f), "are susceptible
of objective determnation, that is, wthout recourse to the
judge's state of mnd." Am TV, 151 Ws. 2d at 175, 182.

15
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Stat. § 757.19(2)(g),*® the court reviews the judge's subjective

determi nation using objective standards.!® State v. Harrell, 199

Ws. 2d 654, 663-64, 546 N.W2d 115 (1996).2%°

45 Thus, this court has provided a forum to determ ne
whether a justice has violated an objective or subjective
statutory ground of disqualification

46 I1nasmuch as this court provides review of a justice's
recusal decision on state statutory grounds, this court cannot
di scrim nate against a due process disqualification challenge to
a justice by refusing to review the federal constitutional
i ssue. "[ T] he Federal Constitution prohibits state courts of
general jurisdiction fromrefusing [to enforce a federal right]

solely because the suit is brought under a federal law. . . . A

18 Section 757.19(2)(g) requires disqualification only "when
a judge determ nes that, for any reason, he or she cannot, or it
appears he or she cannot, act in an inpartial manner"” (enphasis
added) .

19 See State v. Am TV, 151 Ws. 2d 175, 443 N W2d 662
(1989); Cty of Edgerton v. Gen. Cas. Co., 190 Ws. 2d 510, 527
N. W2d 305 (1995); Donohoo v. Action Ws., Inc., 2008 W 110,
314 Ws. 2d 510, 754 N. W 2d 480.

20 Justice Roggensack, 240, recognizes that an objective
standard is used to determne whether Justice Gableman in fact
made a subjective decision about his inpartiality and his
ability to participate in the present case under 8§ 757.19(2)(9).
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state may not discrimnate against rights arising under federal

| aws. "2t

2L McKnett v. St. Louis & S.F. Ry. Co., 292 U.S. 230, 233-34
(1934); see also Howett v. Rose, 496 U S. 356, 371 (1990) ("The
Suprenmacy C ause forbids state courts to dissociate thenselves
from federal |aw because of disagreenment with its content or a
refusal to recognize the superior authority of its source.");
Mondou v. New York, New Haven & Hartford R R Co., 223 U S. 1,
57 (1912).

"Since shortly after the founding of the Republic, it has
been well established that state courts are obliged to enforce
applicable principles of federal |aw when they adjudicate state
causes of action." Martin H  Redish & John E. Miench,
Adj udi cation of Federal Causes of Action in State Courts, 75
Mch. L. Rev. 311, 311 (1977) (citing Martin v. Hunter's Lessee,
14 U.S. (1 Wheat.) 304 (1816)).

This court declared in Terry v. Kolski, 78 Ws. 2d 475,
482, 254 N.W2d 704 (1977), that the federal constitution "not
only permts state courts to exercise jurisdiction in
enforcenent of federal laws, to the extent permtted by
Congress, but nmandates that federal causes of action and federal
rights, unless exclusively reserved to the federal courts, mnust

be enforced by state courts.” Terry v. Kolski, 78 Ws. 2d at
482 (quoting The Federalist Papers and Charles Dowd Box Co.,
Inc. v. Courtney, 368 U S. 502, 507-08 (1962): "W start with

the premse that nothing in the concept of our federal system
prevents state courts from enforcing rights created by federal

I aw. Concurrent jurisdiction has been a conmmon phenonenon in
our judicial history, and exclusive federal court jurisdiction
over cases arising under federal |aw has been the exception

rather than the rule.").

17
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147 1s there any gquiding principle that differentiates
bet ween this court's power or jurisdiction when t he
di squalification chal | enge is based on statutory
di squalification standards, whether objective or subjective, and
when the challenge is based on the objective standard of the due
process clauses of the federal and state constitutions? Should
a [itigant chal | engi ng a justice's partici pation on
constitutional grounds be due |ess process from this court when
he alleges that the constitution has been violated than when he

al l eges that our statutes have??

The doctrine that state courts nust enforce federal clains
has generally arisen not in cases involving constitutional
clainms, but in cases involving the authority and obligation of
state courts to enforce federal statutes. The general rule
emanating from these cases is that unless Congress prohibits
adjudication in a state court, "a state court cannot 'refuse to
enforce the right arising from the law of the United States

because of conceptions of inpolicy . . . n Testa v. Katt,
330 U. S. 386, 393 (1947) (quoting hAnneapolls & St. Louis RR
Co. v. Bonbolis, 241 U S. 211, 222 (1916)). This doctrine,

devel oped with regard to state court inplenentation of federa
statutes, clearly applies to the obligation of state courts to
enforce federal constitutional rights.

2 In addition, Article I, Section 9 of the Wsconsin
Constitution guarantees that every person shall be afforded a
remedy for wongs commtted against his or her person, property,
or liberty. "The court has long held that the 'certain renedy'
clause of this provision, while not guaranteeing to litigants
the exact renedy they desire, entitles Wsconsin residents 'to
their day in court."” A litigant challenging a justice on due
process grounds is entitled to a day in a Wsconsin court on the
cl ai m present ed. Estate of Mikos v. Ws. Masons Health Care
Fund, 211 Ws. 2d 41, 552, 564 N.W2d 662 (1997) (citing Metzger
v. Dep't of Taxation, 35 Ws. 2d 119, 129, 150 N W2d 431
(1967) . For a lengthy discussion of Article I, Section 9, see
Justice Crooks' concurrence in Estate of Makos, 211 Ws. 2d at
61- 68.
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148 Furthernore, in discussing the court's power over
recusal notions, we should exam ne the court's judicial powers.
The court has inherent authority to ensure "that the court
functions efficiently and effectively to provide the fair

"23  The court has stated that it "has

adm ni stration of justice.
express, inherent, inplied and incidental judicial power .
Judicial power extends beyond the power to adjudicate a
particular controversy and enconpasses the power to regulate

matters related to adjudication."?

Wth regard to the explicit
constitutional powers of this court, our court has stated that
"the judiciary's 'superintending power is as broad and as
flexible as necessary to insure the due admnistration of

justice in the courts of this state.'"?®

Mor eover, the court has
stated that "it was unsound jurisprudence to refuse to exercise
judicial power where there was an established need for it and no
explicit constitutional barrier to its exercise."?" Don' t
recusal notions addressed to the court establish a need for the

court to exercise its judicial power? Qur colleagues are silent

about the court's judicial powers.

22 City of Sun Prairie v. Davis, 226 Ws. 2d 738, 749-50,
595 N.W2d 635 (1999).

4 State v. Holnes, 106 Ws. 2d 31, 44, 315 N W2d 703
(1982) .

2 Flynn v. Dep't of Admin., 216 Ws. 2d 521, 548, 576
N.W2d 245 (1998) (quoting In re Hon. Charles E. Kading, 70
Ws. 2d 508, 520, 235 N.W2d 409 (1975)).

% In re Hon. Charles E. Kading, 70 Ws. 2d 508, 523, 235
N. W2d 409 (1975).
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149 Because this court has express, inplied, incidental,
and inherent powers; because the court has supervisory and
adm nistrative authority over all courts in Wsconsin, including
the suprene court;?’ because this court is obligated to support
the United States Constitution as the supreme |aw of the |and;?®
because each justice is required to and does take an oath to
support the federal and state constitutions;? because this court
has inherent conpetency to adjudicate federal constitutional
clainms; because both the federal and state constitutions

9 and because this court decides notions

guar antee due process;?
to disqualify justices and other decision nakers on objective
and subjective statutory grounds and due process grounds,
doesn't this court have not only the power (jurisdiction) to
hear a due process recusal nmotion but also a constitutional
obligation to hear Allen's notions and to decide whether a
justice of this court is disqualified on due process grounds
from sitting on a case? It appears to us that the court does
have such authority. Briefs would help.

50 Justices Prosser, Roggensack, and Ziegler want us to
believe that this court does not have the power to disqualify a

justice, regardless of the nature of the allegations. Yet they

cite no statutory or constitutional provisions or case |aw,

2l Ws. Const. art. VIl, § 3(1).

8 U.S. Const. art. VI, § 2 (supremacy cl ause).

2 U.S. Const. art. VI, § 3; Ws. Const. art. IV, § 28.
% U s Const. anend. XIV; Ws. Const. art. |, § 8.
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either in Wsconsin or in any other state or in the federal
system to support their assertion that the court |[|acks
jurisdiction.

51 They seem to inply that litigants seeking to
disqualify an allegedly partial justice on the Wsconsin Suprene
Court nust look only to the Wsconsin Constitution, which
provides for inpeachnent, the next election, disciplinary
pr oceedi ngs, address of the |egislature, or a nandatory
retirement age.3  Thus our colleagues confuse disqualifying a
justice from participating in a case or a nunber of cases wth
removing a justice totally from office. Al'l en has not sought
Justice Gableman's renoval from office; he asks renoval only
fromthe present case.

152 Renoval of a justice fromoffice is a rare and extrene

nmeasure and is not a serious option for a litigant who has a

31 J. Roggensack, 9224 & n. 15.
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pending case in the Wsconsin Suprene Court and seeks to be
heard before a court conposed only of inpartial justices.3?

153 Are our three colleagues concluding that t he
constitutional neans for renobving a justice are the exclusive
ways of excluding a justice from participation in a case on
di squalification grounds? If so, they <cite no authority.
| ndeed, the court has summarized the cases as stating that "when
a judge is renoved, he must be renoved by the constitutional
nmet hod. [Prior cases] do not say that sanctions short of
renoval are constitutionally defective."33

154 Briefs are needed on whet her t he court has

jurisdiction (power) over Allen's recusal notions under the

32 Constitutional grounds for inpeachnent are linmited and

are unlike the grounds for recusal. The next elections for a
menber of this court are in April 2011, April 2013, and April
2015. The next election for Justice Gableman is about eight
years away. Qur three colleagues forget (or deliberately
ignore) that "[t]he Code of Judicial Ethics . . . has no effect
on [a judge's] legal qualification or disqualification to
act . . . ." Am TV, 151 Ws. 2d at 185. Thus the Judicial
Code route does not benefit a litigant |like Allen who seeks an

inmpartial tribunal. Am TV, 151 Ws. 2d at 185. "Address of the
| egi sl ature” dates back to English law and to the original 1848

W sconsin constitution. It allows renpval of a judge from
office by a vote of two-thirds of all the nenbers elected to
each house. It has never been done. Wlliam R  Mbser,
Popul i sm A Wsconsin Heritage: Its Effect on Judi ci al

Accountability in the State, 66 Marq. L. Rev. 1, 12-19 (1982).
The | egislature has not enacted a mandatory retirenment age for
j udges.

The Wsconsin constitution and statutes also provide for
removal by recall elections, another nethod unavailable to an
i ndividual litigant.

3% Inre Hon. Charles E. Kading, 70 Ws. 2d 508, 522-23, 238
N. W2d 409 (1975).
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court's express, inherent, inplied, and incidental powers, and
superintending and admnistrative authority, or whether the
constitutional provisions on renoval from office are exclusive,
preenpting the court's power to review a challenged justice's
decision to participate in a case.

155 Qur three colleagues support their stunning, counter-
intuitive legal conclusion that this court |acks jurisdiction
"by the past practices of this court and by the past, and
current, practices of the United States Supreme Court."3* Yet
t hey acknow edge that "practices do not establish precedent."3

156 We have discussed the «court's past practices in
recusal. See 9139-45. They do not support the position of the
three justices.

157 Wth regard to the practices of the United States
Suprene Court, Justice Roggensack offers no reasons why the
practice at the United States Suprene Court, whose rules,
practices, jurisdiction, and powers are different from our own,
shoul d control the practice or jurisdiction of this court.

58 In any event, the United States Suprene Court has not
been consistent in handling notions addressed to the Court for
recusal of a justice. Sonetimes the Court has a docket entry

statenent sinply denying the notion seeking recusal of a

34 J. Roggensack, 1207.

% J. Roggensack, 9208.
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justice, with the challenged justice apparently participating in
t he denial .3

159 Oher tinmes the Court has a docket entry statenent
nmerely stating a denial of the notion by the chall enged justice,
with or without an explanation or statenent by the chall enged
justice.?

160 A different docket entry statenent was used in Cheney

v. United States District Court for the District of Colunbia,

541 U. S. 913 (2004). The first docket entry statenment referred
the notion addressed to the Court requesting Justice Scalia's
recusal to Justice Scalia.® This seems to nmake clear that the
court as a whole took jurisdiction over the notion in the first

i nst ance. Justice Scalia then individually denied the notion,

% See, e.g., Ernest v. US. Attorney for the S. Dist. of
Al abama, 474 U. S, 1016, (1985) (J. Powell); Kerpelman v.
Attorney Gievance Cormmin of Maryland, 450 U. S. 970 (1981) (C. J.
Burger); Serzysko v. Chase Manhattan Bank, 409 U S. 1029 (1972)
(J. Powell & J. Rehnquist).

Because the Court's denial of the recusal notion offers no
expl anation and does not show the reasoning of the justices in
deciding the recusal notion, the assunption is that the
i ndi vidual justice's decision has not been subject to court
revi ew. The failure of the Court to review an individual
justice's decision on recusal notions has been criticized in the
legal literature.

3" See, e.g., Hanrahan v. Hanpton, 446 U.S. 1301 (1980) (J.
Rehnquist); Laird v. Tatum 409 U S. 901 (1972) (J. Rehnquist);
Gavel v. United States, 409 U S 902 (1972) (J. Rehnquist); CQuy
v. United States, 409 U S 896 (1972) (J. Blackmum & J.
Rehnqui st) .

% Cheney v. U S. Dist. Court for the Dist. of Colunbia, 540
U.S. 1217 (2004).
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publ i shing a menorandum opinion.3® No court order was issued by
t he Court denying the notion.

161 The citation by Justices Prosser, Roggensack, and
Ziegler, 9220, to Justice Jackson's concurring statement in

Jewel|l Ridge Coal Corp. v. Local No. 6167, 325 U S. 897 (1945),

is msguided. A concurrence by two justices |acks the authority

of the Court. In fact, when the Court decided Jewell Ridge, a

majority of the justices refused to adopt an order which stated
that the Court was "without the authority" to disqualify an
indi vidual justice. See Appendix B, 91138, 144 (citing WIIiam
H. Rehnquist, The Suprene Court: How It WAs, How It Is 65-67

(1987)). W exanmine this incident in detail in Appendix B,

19140 to 148. The Jewell Ridge concurrence is of historic

interest, but has no |legal significance or inpact on this court.
62 An examnation of recusal practice at the United
States Suprenme Court reveals that even while the Court has, as a
matter of tradition or general practice, |left recusal decisions
to individual justices, the Court appears always to have
retained jurisdiction over recusal notions and maintained the
authority to guarantee a fully qualified panel of justices. At
| east once, the nenbers of the Court have, by majority vote,
curtailed another sitting justice (Justice WIlliam O Dougl as)
from participation in the court's decisions. See Appendix B

19161-162.

% Cheney v. U S. Dist. Court for the Dist. of Colunbia, 541
U.S. 913 (2004) (Scalia, J.).
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163 The parties should be invited to bring forth nore
information about the United States Suprene Court that may be
hel pful in informng this court about issues of jurisdiction and
recusal practice. It would be helpful for briefs to address
whet her, even if the United States Supreme Court were to disavow
its authority to disqualify a justice, such a pronouncenent
woul d have a controlling effect on this court's jurisdiction,
which rests on Wsconsin | aw.

164 Wthout briefs, Justices Prosser, Roggensack, and
Ziegler have reached the extraordinary conclusion that this
court never has power to guarantee that all nenbers are
i mpartial. If they truly believe this, why would they not just
dism ss or deny Allen's notions, explaining the court's lack of
jurisdiction?® But the justices do not take this course of

action.

4 Looki ng beyond our own country's borders to other conmon
| aw systens confirns that courts of ultimate jurisdiction wll
review recusal or disqualification notions relating to one of
their own nenbers. "Courts of last resort in Australia, South
Africa, and the United Kingdom all recognize the right of a
petitioner to seek review of a negative recusal decision by a
single high court judge." R Matthew Pearson, Note, Duck Duck
Recuse? Foreign Commobn Law CGuidance & Inproving Recusal of
Suprene Court Justices, 62 Wash. & Lee L. Rev. 1799, 1828
(2005).

41 A disnmissal of a recusal notion and a denial of a recusal

motion have different neanings. In our appellate practice,
denial of a notion, a petition for review, or an appeal
addresses the nerits of the issue presented. In contrast, a

dismssal of a notion, a petition for review, or an appeal
ordinarily signifies that there is a defect in the filing or
that the court lacks jurisdiction to reach the nmerits of the
i ssue presented. For a discussion of dismssal of an appeal
see 6A Callaghan's Wsconsin Pleading and Practice (Wth Forns)
88 53.7-53.24 (Rev. 2005).
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65 Rather, they base their decision to deny Allen's
recusal notions on the substance of Allen's allegations. The
three conclude that Allen's notions are "legally insufficient to
state a claim cognizable wunder the . . . federal and state

n 42

constitutions, and that "[n]o potential constitutional due

process violation has been alleged here based on Justice
Gabl eman' s participation in Allen's case."®

66 Thus, Justices Prosser, Roggensack, and Ziegler have
gone to extreme lengths to wite on the court's jurisdiction
over Allen's recusal notions addressed to the court, and then
woul d not di spose of the notions on this basis.

167 We have also explored the disqualification experience
of other states. Around the country and over the years, sone
state high courts have reviewed recusal decisions of their
i ndi vi dual nenbers; others have not. See Appendix C , 91172-
184. Recusal practice and procedure has been a matter of
tradition or prudential considerations, not an espousal of a
|l ack of jurisdiction or power. See Appendix C, 7171 & n.39.%

168 Justices Prosser, Roggensack, and Zi egler have made no

att enpt to distinguish this court's supposed |ack of

jurisdiction (power) fromthe views of state suprene courts that

42 J. Roggensack, 7199; see also id., 7238.

43 J. Roggensack, 9237.

4 For surveys of various recusal standards and practices in

the states (focused mainly on the trial courts), see, e.g.,
Richard E. Flamm Judicial D squalification ch. 28 (2d ed.
2007); Leslie W Abranson, Deciding Recusal Motions: W Judges
the Judges?, 28 Val. U L. Rev. 543 (1993-94).
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have acknow edged that they have such jurisdiction and have
exercised it. Rat her than addressing or distinguishing the
considerable authority that wundermines their position, they
sinply ignore it.

169 Nothing we have learned thus far about the recusal
practices of other state suprene courts provides a reason for
this court to divest itself of an inportant aspect of its
established jurisdiction or to depart from its established
practice of providing review of an individual justice' s decision
not to disqualify hinmself or herself, especially when a
constitutional claim is argued. In the wake of continuing
concern about whether elected judges can be inpartial, now is
hardly the time to Ilessen our protections for inpartia
tri bunal s.

70 In sum the witings of Justice Prosser, Justice
Roggensack, and Justice Ziegler on the court's jurisdiction over
recusal notions appear to have three major flaws (anobng others):
They assert that a challenged justice has no personal interest
in deciding the issue of the court's jurisdiction. Thei r
witings have no support in the |aw Their witings on the
court's jurisdiction (power) are not determ native of the issues
presented by Allen's recusal notions.

171 Briefs from adversarial parties are needed on the
issue of the <court's jurisdiction to review a challenged

i ndi vidual justice's decision to participate in a case.
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11
72 Third, we turn to the inplications of a decision that

the court nust not exercise jurisdiction over recusal nptions

addressed to it. Briefs are needed on how to protect the rights
of litigants to a fair, inpartial Wsconsin Suprene Court when
the justices are not willing, as a matter of policy, to decide

recusal notions challenging the participation of a justice in a
particul ar case. Allen and the State have assunmed that the
rights of litigants to an inpartial tribunal trunp the court's
di sconfort or anxiety about the consequences of judging one of
its own.

173 A notion challenging a justice's disqualification is
di squieting to the challenged justice and to the other justices.
Any question related personally to a fellow justice, whether
recusal or violation of the Code of Judicial Conduct, "is not
only a serious one, but is also an unwel cone and a delicate one
to his associates. . . . But, unwelcone as the question is, it
must be net, and it nust be met squarely, and with a single
desire to ascertain and adnminister the lawas it is."*

174 Recusal notions against a coll eague and proposed rules
about recusal pose significant personal and legal difficulties
for all the justices. These difficulties are exacerbated in the

present case by the Judicial Conm ssion's pending action agai nst

Justice Gableman for violation of the Code of Judicial Conduct.

4 Case v. Hoffman, 100 Ws. 314, 354, 72 N W 390 (1897),
reh' g granted, 74 NN.W 220 (1898).
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The allegations in that nmatter share sone factual basis wth
Allen's allegations for disqualification in the present order.

175 Wrds cannot and do not fully capture our feelings of
di squi et when we are asked to sit in judgnent of a peer, know ng
that we have worked with that justice and will continue to work
with that justice for years to cone. We shall see the justice
at every oral argunent, court opinion decision conference,
petition for review conference, cerenpony to admt |awers, rules
hearing, open admnistrative conference, judicial conference,
educati onal sem nar, and other court and non-court functions.

176 Despite the disquiet that a notion challenging a
justice's disqualification causes, this court has stated that
when a "novant has questioned the integrity of a justice of this
court and hence the integrity of a decision of t he
court . . . [i]t behooves the court in the defense of its own
l egitimacy and of its integrity to consider such claimns."*

177 Yet Justices Prosser, Roggensack, and Ziegler appear
to conclude that policy reasons such as collegiality and public
perception justify the court's not deciding recusal notions

chal | enging a menber of the court.?

The three justices seemto
believe that independent review by the court of an individual

justice's recusal decision m ght exacerbate the public

4 City of Edgerton v. Gen. Cas. Co., 190 Ws. 2d 510, 513-
14, 527 N.W2d 305 (1995).

47 J. Roggensack, 97217-218, 226-227.
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perception that menbers of the court are biased or result in an
i ncreased vol unme of recusal notions. See J. Prosser, {255.%
178 Justice Prosser suggests at 1256 that the court should

have denied Allen's notion "quickly, wthout coment,” to avoid
"exposing controversy within the court."” We think otherw se.
W believe that a hallmark of our courts in Anglo-Anmerican
jurisprudence is that a court explains its decision. A court
shoul d be transparent and accountable by giving reasons for its

deci sions, reasons that can be evaluated and used to inform

future decisions by the litigants, reviewing courts, and the
publ i c.
179 "An unreasoned decision has very little claim to

acceptance by the defeated party, and is difficult or inpossible
to accept as an act reflecting systematic application of |ega
pri nci pl es. Moreover, the necessity of stating reasons not
infrequently changes the results by forcing the judges to cone
to grips with nettlesone facts or issues which their nornmal
n 49

instincts would ot herwi se cause themto avoid.

80 Do Justices Prosser, Roggensack, and Ziegler truly

believe that any public perception of this court wll be
improved if this court places any challenged justice's
i ndi vi dual deci sion of inpartiality beyond any form of

meani ngf ul revi ew?

“8 There is no indication that the states that routinely and
rationally provide such review are either beset wth excessive
recusal notions or suffer any |essened public confidence.

“ paul D. Carrington et al., Justice on Appeal, 10 (1976).
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81 In the Kading case upholding the court's power to
impose a Code of Judicial Conduct for judges, the court
expl ained that the Code was "a response to the conpelling need
to maintain public confidence in the judiciary. . . ." [N othing
tends to bring courts or the admnistration of justice into
di srespect nore than the spectacle of a prejudiced judge sitting
in judgnment upon the rights of litigants. A lack of confidence
in the integrity of courts rocks the very foundations of
organi zed society, pronotes unrest and dissatisfaction, and even
encour ages revol ution.' ">

182 Wuld it not command greater public respect and
confidence if the court read briefs and heard argunments on
Allen's recusal notions, analyzed the facts and applied the |aw
in a full opinion, as we would in review of allegations asserted
agai nst any judge of any another court in the state?

183 If the court itself is not wlling to decide due
process issues of disqualification of a justice because of
judicial policy reasons, then is it not incunbent on the court
to establish a procedure for an inpartial state tribunal to

deci de recusal notions challenging a justice of this court? The

court can do it. The court has inherent power "to pronulgate
rules . . . and the power to provide process where none
exists. ">t Briefs and full consideration of alternative

*° In re Hon. Charles E. Kading, 70 Ws. 2d 508, 524, 235
N.W2d 409 (1975) (quoting In re Stolen, 193 Ws. 602, 620, 214
N.W 379, 216 N.W 127 (1927)).

°l State v. Cannon, 196 Ws. 534, 536, 221 N.W 603 (1928).
See also State v. Cannon, 199 Ws. 401, 402, 226 N W 385
(1929).
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processes available to this court for deciding recusal notions
chal l enging a justice are needed.

84 As a practical matter, Justices Prosser, Roggensack,
and Ziegler are inplicitly telling all Ilitigants in Wsconsin
that they need to go to the federal courts to seek relief froma
Wsconsin justice who they believe is biased. I f Justices
Prosser, Roggensack, and Ziegler believe that the court should
not review an individual justice's decision to participate in a
case on policy grounds, is it good judicial policy to close the
W sconsin courthouse doors and force litigants into the federa
courts?

185 Federal review is not easy for a |litigant. It
i nvol ves nore costs and nore delay. Litigants challenging state
court recusal decisions nmay go to federal district court using
an application for a wit of habeas corpus, or bringing a suit
under 42 U.S.C. § 1983.°2 (O they can seek review in the United

States Suprenme Court by way of a petition for certiorari. There

°2 See, e.g., Caperton, 129 S. C. at 2271 (Roberts, C.J.,
di ssenting); Walberg v. Israel, 766 F.2d 1071 (7th Cr. 1985);
Fieger v. Ferry, 471 F.3d 637 (6th Cr. 2006); Bradbury v.
Ei smann, 2009 U.S. Dist. LEXIS 81289 (D. Idaho Sept. 8, 2009);
Massey Energy Co. v. Suprene Court of Appeals of Wst Virginia,
2007 U.S. Dist. LEXIS 70330 (S.D. W Va. 2007).

Allen's nost recent recusal filing, dated Decenber 11
2009, states that he is attenpting to perfect the record here
should the matter have to go to federal court. See Justice
Crooks' concurrence, 1189 n.5.
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is only a 1.1% chance of the United States Suprenme Court
granting such a petition.>

186 Justices Prosser, Roggensack, and Ziegler appear
fixated on the recusal notions fromtheir perspective as nenbers

of the court and from the perspective of a challenged justice.>

3 Chief Justice John Roberts wote in dissent in Caperton
v. A T. Massey Coal Co. Inc., 129 S. C. 2252, 2272 (2009), that
the United States Suprene Court grants certiorari for only 1.1%
of all petitions filed.

For petitioners proceeding in forma pauperis, as indigent
prisoners like Allen often nust, the percentage of petitions
granted is even lower, perhaps as low as 0.3% See, e.g., Saul
Brenner, Granting Certiorari by the United States Suprene Court:
An Overview of the Social Science Studies, 92 Law Library J.
193, 195 (2000) (analyzing data from the Court's 1995 term,
avai |l abl e at
http://ww. aal | net. org/ products/pub_Ilj v92n02/2000-17. pdf.

 Qur three colleagues express concern, 9224, that a
chal l enged justice's due process rights will be violated if the
court acts on the recusal notions. J. Prosser, 19250. Thei r
witings do not, however, spell out just what rights a
challenged justice has that are protected by due process
guarantees or what |iberty interest is at stake. Al so, they
forget that if the court were to review a justice's decision to
participate, the justice would be afforded the sane rights and
processes afforded judges of +the <circuit courts and other
decision nakers when this court reviews recusal notions on
appeal .
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They appear totally insensitive to the due process rights of
litigants and the interests of the people of Wsconsin in a
fair, inpartial Wsconsin Suprene Court.>®
|V

187 Fourth, briefs are needed on whether the grounds upon
which Allen's notions rest justify disqualifying Justice
Gabl eman.

188 One of the grounds upon which Allen's notions
challenging Justice Gableman's participation rest is due
process—the guarantee of a fair trial in a fair tribunal—as

nost recently addressed by the United States Suprenme Court in

For this court reviewi ng on appeal recusal notions directed
to trial court judges, see, e.g., State v. \Wilberg, 109
Ws. 2d 96, 105-09, 325 N.W2d 687 (1982) (the court held that a
circuit court judge's refusal to disqualify hinmself violated due
process); State v. Harrell, 199 Ws. 2d 654, 546 N W2d 115
(1996) (reviewing and affirmng the circuit court judge's deni al
of a recusal notion; addressing the nerits objectively under
Ws. Stat. 8§ 757.19(2)(a) and addressing whether the judge nade
the required subjective determnation under W s. St at .
8§ 757.19(2)(g)); State v. Carprue, 2004 W 111, 911, 69, 274
Ws. 2d 656, 683 N.W2d 31 (the court of appeals reversed the
conviction "because Carprue was denied due process by a circuit
court judge who appeared partial to the prosecution”; the
suprene court reinstated the conviction, concluding that the
judge's conduct "did not deprive Carprue of his right to a fair
trial"); State v. Hollingsworth, 160 Ws. 2d 883, 894-95, 467
N.W2d 555 (Ct. App. 1991) (the court of appeals considered a
federal due process challenge against a circuit court judge).

° Justices Roggensack, Prosser, and Ziegler suggest that
Al en gets due process, that is, gets a fair tribunal, when he
relies solely on a challenged justice to determ ne whether the
justice can be fair and inpartial. J. Roggensack, 1223. It is
not nuch confort to Allen or any litigant to have the chall enged
Justice be judge of his or her own inpartiality. See J. Crooks,
1188 (quoting Justice Kennedy's decision in Caperton, 129 S.
at 2263, about the weakness of subjective determ nations).
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Caperton v. A T. Massey Coal Co., Inc., us _ , 129 S

Ct. 2252 (2009). According to Caperton, 129 S. CO. at 2263,
"the Due Process Cause has been inplenented by objective
standards that do not require proof of actual bias.” A litigant
may be denied due process when "there is a serious risk of
act ual bi as—based on obj ective and r easonabl e

per ceptions . Caperton, 129 S C&. at 2263; See J.
Crooks, 1188.

189 CQur three colleagues give Caperton short shrift—two
bri ef paragraphs. They announce at 9222 that "Caperton has no
rel evance here.” They devote a single brief paragraph to
Caperton at 9238. Qur col | eagues just don't seem to get it.>®
All state courts are bound by the teachings of Caperton, and
Caperton is generally viewed as a major case involving nore than

canpai gn contributions and affecting court practice across the

% Justice Ziegler's witing nore fully addresses Caperton.
Justice Ziegler concludes that briefs would not be helpful. She
has apparently determ ned by herself the nature of "a Caperton
anal ysis" and established a threshold "level" below which this
analysis is not required. Justice Ziegler's opinion, 1261. No
one argues that Allen's allegations are just |ike the basis for
di squalification addressed in Caperton. But as the mpjority in
Caperton recogni zed, by applying previous due process cases in
the <context of judicial elections "as new problens have
energed,” 129 S. C. at 2259, the due process standard nust be
applied to factual situations "not presented in the precedents.”
Caperton, 129 S. C. at 2262.
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country.® Wthout significant analysis, our colleagues seemto
treat Caperton as merely an outlier rather than an inportant

st at enent about the constitutional requi r enent of fair

> For different views on the effect of Caperton, see, e.g
Caperton, 129 S. C. at 2269 (Roberts, C J., dissenting) ("[I]
is unclear whether the new probability of bias standard i
sonehow limted to financial support in judicial elections, o
applies to judicial recusal gquestions nore generally");
Exam ning the State of Judicial Recusals after Caperton v. AT.
Massey: Hearings Before the House Conmmittee on the Judiciary,
Subconmmttee on Courts and Conpetition Policy, 111th Cong.
(2009) (avai |l abl e at
http://judiciary. house. gov/ hearings/ hear 091210 2. htm (1 ast
visited Dec. 12, 2009); U S. Fidelity Ins. & Guar. Co. v. M ch.
Catastrophic Clains Ass'n, 773 N.W2d 243 (M ch. 2009) ;
Conment s: Caperton v. AT Massey Coal Co. : Due Process
Limtations on the Appearance of Judicial Bias, 123 Harv. L.
Rev. 73 et seqg. (2009); Panela S. Karlan, E ecting Judges,
Judging Elections, and the Lessons of Caperton, 123 Harv. L.
Rev. 80 (2009); Lawrence Lessig, Wuat Everybody Knows and Too
Few Accept, 123 Harv. L. Rev. 104; Penny J. Wite, Relinquished
Responsibilities, 123 Harv. L. Rev. 120 (2009); Terri R Day,
Buying Justice: Caperton v. A T. Mssey: Canpaign Dollars,
Mandat ory Recusal and Due Process, 28 Mss. C. L. Rev. 359, 363
(2008-09); John G beaut, Caperton Capers: Court's Recusal Ruling
Sparks States to Mill Judicial Contribution Laws, A B.A J.,
Aug. 20009, at 21, avai |l abl e at
http://ww. abaj our nal . conf magazi ne/ arti cl e/ capert on_capers;

James L. Gbson & Gegory A Caldeira, Canpaign Support,
Conflicts of Interest, and Judicial Inpartiality: Can the
Legitinmacy of Courts Be Rescued by Recusals?, CELS 2009 4th
Annual Conference on Enpirical Legal Studies Paper, avail able at
http://ssrn.com abstract=1428723; Stephen M Hoersting & Bradley
A Smth, Speech and Elections: The Caperton Caper and the
Kennedy Conundrum 2009 Cato Sup. C. Rev. 319; Kevin C. Newsom
& Marc Janes Ayers, A Brave New Wirld of Judicial Recusal? The
United States Suprene Court Enters the Fray, Ala. Lawyer, Sept.
2009, at 5; Judi ci al Di squalification After Capert on,
Judi cature, July-Aug. 2009, at 4; Statenent of H Thomas Wells

t
S
r

Jr., President, Anmerican Bar Association Re: Ruling of The
Suprene Court of The United States in Caperton Et A. v. AT.
Massey Coal Co., Inc., Et A. (June 8, 2009), available at

http://ww. abanet . or g/ abanet / nedi a/ st at enent/ st at enent . cf n’r el ea
sei d=671 (last visited Jan. 5, 2010).
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tribunals. How should the principles articulated in Caperton be
applied in different factual settings? Answering this question
is no easy task, but briefs, argunent, and serious deliberation
woul d greatly assist us in interpreting and applyi ng Caperton.

190 State suprene courts, other than M chigan, have not
yet begun to address the ramfications of Caperton.

191 Recently, the Mchigan Suprene Court abandoned its
past practice that individual justices alone respond to notions
to recuse, without review.®® In Novenber 2009, the M chigan
court adopted a rule stating that if a justice's participation
in a case is challenged, the challenged justice shall decide the
i ssue and publish his or her reasoning for the decision. [If the
chal l enged justice denies the notion for disqualification, then
upon a party's notion to the court the entire court shall decide
the notion for disqualification and explain the reasons for its

grant or denial of the notion for disqualification.?®°

° See U.S. Fidelity Ins. & Guar. Co. v. Mch. Catastrophic
Cainms Ass'n, 773 NW2d 243 (Mch. 2009); Adair v. State Dep't
of Ed., 709 NNW 2d 567 (Mch. 2006).

% See M chigan Supreme Court, Anendment of Rule 2.003, ADM
File No. 2009-04, effective Nov. 25, 2009, available at
http://courts. m chi gan. gov/ SUPREMECOURT/ Resour ces/ Adm ni strative
/ 2009- 04- 112509. pdf . Al though the newy adopted rule itself is
not long, the order adopting it includes many pages of
concurring and dissenting opinions, wth attachnents, sharply
debating the nerits of the change.

A pre-Caperton 42 U.S.C. 8§ 1983 constitutional challenge to
M chigan's recusal practice allowing recusal in the sole
di scretion of the challenged justice was dism ssed by a federa
court for failure to state a claim upon which relief nay be
granted. Fieger v. Ferry, 2007 W. 2827801 (E.D. M ch. 2007).
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192 Adoption of this rule followed years of acrinonious
di spute anong the justices. Fol l owi ng the Caperton deci sion,
former Mchigan Chief Justice difford Taylor declared that
"Caperton has to nean that the challenged justice can't nake the
recusal decision al one."®°

193 Caperton explicitly announced the need for objective
review to recusal challenges to a judge. A judge's own inquiry
into actual bias is not adequate for due process purposes.
Caperton, 129 S. C. at 2265, declares that "[t]he failure to
consi der objective standards requiring recusal is not consistent
with the inperatives of due process.” Protection is needed,
according to Caperton, against a judge naking his own recusal
deci si on because an appellate court cannot easily superintend or

review a judge's subjective determ nation. Caperton, 129 S.

at 2263.% Indeed, when the challenged justice in the Caperton

® U S. Fidelity Ins. & @ar. Co. v. Mch. Catastrophic
Clainms Ass'n, 773 N.W2d 243, 246 n.12 (Mch. 2009).

®1 Caperton originated in Wst Virginia where, unlike in
W sconsin, the justices do not review a challenged justice's
decision to participate in a case. See State ex rel. Cohen v.
Manchin, 336 S.E.2d 171, 175-76 (W Va. 1984) ("[Where a notion
is made to disqualify or recuse an individual justice of this
Court, that question is to be decided by the challenged justice
and not by the other nmenbers of this Court."); Wst Virginia
Rul es of Appellate Procedure, Rule 29.

No issue appears to have been raised in either the West
Virginia court of appeals or the United States Suprene Court
regardi ng whether the Wst Virginia court of appeals nust or
shoul d decide the disqualification issue.
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case explained his individual decision not to recuse hinself, he
acknowl edged that the court retained "authority under Aetna

[Life Ins. Co. v Lavoie, 475 U S. 813, 821-22 (1986)] to renove

me from the case,"” but that the court had not exercised this

authority. Caperton v. A T. Massey Coal Co., 679 S.E 2d 223,

301 (W Va. 2008) (Benjamn, C.J., concurring). Presumably if
the West Virginia court had been willing to keep its own house
in order, no due process violation would have occurred and
review by the United States Suprenme Court would not have been
necessary.

1949 So how do the three justices, Justices Prosser,
Roggensack, and Ziegler, review Justice Gbleman's individual
decision to participate in the present case? They act contrary
to the dictates of Caperton that a judge's own inquiry is not
adequate for due process. Qur three colleagues expressly limt
their review to "establishing whether the judge nmade a
determ nation requiring disqualification."® They state that
they will not "address whether [Justice Gableman] correctly or
incorrectly decided the [disqualification] issues presented [toO

hinj."©

A collateral lawsuit in federal district court challenged
the constitutionality of this Wst Virginia practice. After the
U.S. Suprenme Court decision, this suit was dismssed wthout
prejudice by stipulation of the parties. See Massey Energy Co.
v. Suprene Court of Appeals of West Virginia, No. 2:06-cv-00614,
2007 U.S. Dist. LEXIS 70330 (S.D. W Va. 2007) (stipulation of
di sm ssal wi thout prejudice filed July 24, 2009).

®2 3. Roggensack, 9240 (quoting Donohoo v. Action Ws.,
Inc., 2008 W 110, 924, 314 Ws. 2d 510, 754 N W2d 480. See
al so J. Roggensack, 9208.

®3 J. Roggensack, 9240.
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195 Asking the justice whose inpartiality has been
challenged to provide the only and final word as to whether he
or she is in fact inpartial makes Ilittle sense. That an
i ndependent judge is to decide nmatters presented to a tribuna
is central to our normal concepts of due process.% See J.
Crooks, 1190.

196 Commentators have variously described a lack of
i ndependent review of a judge's decision on a recusal challenge

as one of the nobst heavily criticized features of U.S.

n 65

di squalification |aw, a "Catch-22"% and akin to having a

student "grade his own paper."®’

197 Al the justices agree that a recusal notion should go
to the individual justice in the first instance. The only cases
at issue here are those in which a justice determ nes that he or
she is wunbiased, but a litigant believes otherw se and seeks

court review. The judge's own self-affirmations provide no

® Martin H Redish & Lawence C. Marshall, Adjudicatory
| ndependence and the Values of Procedural Due Process, 95 Yale
L. J. 455, 457 (1986) ("[T]he participation of an independent
adj udi cat or is at | east a necessary condition . . . for
satisfying the requirenents of due process").

® James Sanple, David Pozen, Making Judicial Recusal More
Ri gorous, 46 Judges' J. 17, 21 (2007).

® Amanda Frost, Keeping Up Appearances: A Process-(Oriented
Approach to Judicial Recusal, 53 U Kan. L. Rev. 531, 571
(2005) .

® Examining the State of Judicial Recusals after Caperton
v. A T. Massey: Hearing Before the House Judiciary Conms
Subcomm On Courts and Conpetition, 111th Cong. 5 (2009)
(testinmony of Charl es G CGeyh), avai |l abl e at
http://judiciary. house. gov/ hearings/ pdf/ Geyh091210. pdf.
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serious reassurance to the litigant, and little protection for
the values of uniformty, public confidence, and error-
correction.

798 Nevert hel ess, Justices Prosser, Roggensack, and
Ziegler ignore these values and Caperton. Does their reasoning
denonstrate a disconnect between this court's interpretation of
8§ 757.19(2)(g) as a subjective standard and the objective
standard recognized in Caperton? Justice Crooks' concurrence
explains, 9192, that we cannot ignore the ramfications of
Caperton on our interpretation of Ws. Stat. § 757.19 and on
recusal law in Wsconsin. A proper interpretation of the
statute could avoid the need to reach constitutional questions.®®
Briefs are needed on the interplay of Caperton and 8§ 757.19, the
statute mandati ng di squalification.

199 In the views of Justices Prosser, Roggensack, and
Ziegler, the procedural guarantee of independent review of a

judge's inpartiality applies to all decision nmakers except the

® |n State v. Harrell, then-Justice Abrahamson argued that
Ws. Stat. 8§ 757.19(2)(g) should be applied using an objective
test: "[Whether a reasonable, well-informed observer famliar

with judicial ethical standards, the judicial system and the
facts and circunstances of the case would harbor reasonable
doubts about a judge's ability to be inpartial wunder the
ci rcunst ances. " State v. Harrell, 199 Ws. 2d 654, 666, 645
N. W2d 115 (1996) (Abrahanmson, J., concurring).

Justice Kennedy in the Caperton majority opinion recognized
that in order "to maintain the integrity of the judiciary and
the rule of lawf,] . . . States may choose to 'adopt recusal
standards nore rigorous than due process requires.'" Caperton
129 S. . at 2266-67 (quoting Republican Party of Mnn. .
Wiite, 536 U. S. 765, 794 (2002) (Kennedy, J., concurring)).
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seven justices of this court, where the legal issues may be nost
chal I engi ng and t he stakes the highest.

100 Turning to the need for briefs on the nerits of
Al len's al | egati ons, t hree j usti ces, Justices Prosser,
Roggensack, and Ziegler, conclude at 231 that "Allen's
allegations do not even begin to approach a due process

viol ation."®

We do not decide whether Allen's allegations would
be successful. This issue should be briefed and argued.

101 On the basis of the parties' notions and nmenoranda, we
can only conclude that the allegations are sufficient to justify
briefs, oral argunent, and full consideration.

1102 Allegations of bias in favor of prosecutors and
agai nst crimnal defense counsel and against crimnal defendants

are cogni zabl e grounds for a notion to the court to disqualify a

judge. Cases have so held. "

® Justice Roggensack's opinion, 7234, cites a pre-Caperton
case, Bracy v. Ganley, 520 U S. 899, 904-05 (1997) for the
proposition that "the preclusion of bias that is guaranteed by
due process to every party is bias against the specific party
who is then before the court or bias due to the judge's having a
financial interest in the outconme of the particular case then

pending." The case states only that "the floor established by
the Due Process Clause clearly requires a 'fair trial in a fair
tribunal," before a judge with no actual bias against the

defendant or interest in the outcome of his particular case."
Bracy, 520 U S. at 904-05.

0 See, e.g., State v. Walberg, 109 Ws. 2d 96, 106-07, 325
N.W2d 687 (1982) (holding that recusal is required when a
def endant can show that bias of circuit court against counsel
affected the defendant's interests); State v. Hollingsworth, 160
Ws. 2d 883, 467 NW2d 555 (Ct. App. 1991) (holding that
circuit court's "dressing down" defense counsel did not
translate into prejudice against the client in that case).
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103 United States Supreme Court Justice John Paul Stevens

has witten that "[a] canpaign promise to 'be tough on crine,’

See also Janmes J. Afini et al., Judicial Conduct and
Ethics 8§ 4.05D (4th ed. 2007) (a judge's antipathy toward a
party's attorney should be exam ned as an aspect of bias or
prejudice); Thomas R Phillips & Karlene Dunn Poll, Free Speech
for Judges and Fair Appeals for Litigants: Judicial Recusal in a
Post-White Wrld, 55 Drake L. Rev. 692 (2007) (asserting that
adequate renedy needed for litigants whose due process rights to
an inpartial forum nmay be conprom sed by overenthusiastic
judicial canpaign speech); Randall T. Shepard, Canpaign Speech:
Restraint and Liberty in Judicial Ethics, 9 Geo. J. Legal Ethics
1059, 1089 (1996) ("[wW hether due process requires recusal based
on a canpai gn prom se about adjudication is a question likely to
turn on the fairly specific facts of the case: the nature of the
prom se and the nature of the case in which the prom se m ght
arguably drive the decision."); Keith Sw sher, Pro-Prosecution

Judges: "Tough on Crine,’ Sof t on Strategy, Ripe for
Di squalification, forthcomng, 52 Ariz. L. Rev. __ , *1 (2010),
draft available at http://papers.ssrn.com abstract_i d=1513186
(advanci ng "t he fol |l owi ng slightly scandal ous claim

Particularly in our post-Caperton, political-realist world,
"tough on crine' elective judges should recuse thenselves from
all crimnal cases"); Carol Schultz Vento, Disqualification of
Judge for Bias Against Counsel for Indigent, 54 A L.R 5th 575
(2009) (collecting cases); Joanna Cohn Wiss, Note, Tough on
Crine: How Canpaigns For State Judiciary Violate Crim nal
Def endants' Due Process Rights, 81 NY.U L. Rev. 1101, 1127
(2006) (declaring "a recusal renedy is the best way to bal ance
the need for free, open canpaigns with the dangers that arise
when judges win votes by declaring their intent to be tough on
crinme and then hear alleged crimnals' cases").

The State objects to Allen's notion on the grounds, inter
alia, that it raises First Amendnent issues and raises questions
related to the independence of judicial candidates. Al t hough
Caperton refers to Republican Party of Mnnesota v. Wite, 536
US 765 (2002), Caperton is silent about the relationship of a
candidate's free speech rights and recusal. This is another
topic on which briefs would be hel pful.
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or 'to enforce the death penalty,' is evidence of bias that
shoul d disqualify a candidate fromsitting in crininal cases."’

1104 Chief Justice Roberts in dissent in Caperton, 129 S
Ct. at 2269, queried: "If the supporter wants to help elect
judges who are 'tough on crime,' nust the judge recuse in all
crimnal cases?"’?

1105 Judge Posner, witing for the United States Court of
Appeals for the Seventh Circuit, ruled on whether a trial in
M | waukee County GCircuit Court, with Judge Christ T. Seraphim
presiding, was a trial by a biased tribunal violating the
defendant's federal constitutional rights.’ The issue was
whet her Judge Seraphim s antipathy towards defense counsel for

rai sing legal issues on behalf of his client constituted bias or

t he appearance of bias against the defendant.

L John Paul Stevens, Opening Assenbly Address, Anerican Bar
Associ ati on Annual Meeting, Olando, Florida, August 3, 1996, 12
St John's J. Legal Comment. 21, 30-31 (1996).

2 Indeed the well-funded canpaign defeating Wst Virginia
Justice Warren McGraw, which was the subject of the Caperton
| awsuit, was waged with TV ads accusing Justice MG aw of
“"[l]etting a child rapist go free" and labelling him "too soft

on crine. Too dangerous for our kids." Deborah Gol dberg et
al., The New Politics of Judicial Education 2004 4-5 (2005),
avai |l abl e at

http://brennan. 3cdn. net/ dd00e9b682e3ca2f 17 xdnbi 068k. pdf
(col l ecting canpai gn advertisenents).

> Walberg v. Israel, 766 F.2d 1071 (7th Cir. 1985) (in
effect overturning State v. Walberg, 109 Ws. 2d 96, 325
N.W2d 687 (1982), in which this court held that the apparent
bias had been harmess error although "Judge Seraphims
inpartiality toward the defendant can reasonably be questioned
based on his conduct toward defense counsel." 109 Ws. 2d at
107.) .
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1106 The federal court described Judge Seraphims attitude
toward the role of the defense counsel in that case as foll ows:
Judge Seraphim "indicated that good behavior [by the defendant's
counsel] neant not just avoiding unethical conduct but also not
pressing too hard, even well within ethical boundaries, in favor
of an obviously guilty defendant."’

1107 Judge Posner explained that he was not sure that Judge
Seraphim was actually biased against the defendant but that
“[1]n judging the fairness of a trial it is sonetines helpful to
adopt the vantage point of the defendant and ask whether a
rational albeit crimnal individual could be persuaded that he

had had a fair trial RS

From the vantage point of the
def endant, according to the court of appeals, "[t]he appearance
was of a judge who had made up his mnd at the start that the
def endant was guilty . e

1108 The federal court of appeals ordered the defendant
rel eased unless the State brought the defendant to trial within
120 days.

1109 Broadly speaking, Allen' s allegations against Justice
Gabl eman are that the Justice believes defense counsel should

not claim statutory or constitutional rights for a guilty client

" \Wal berg, 766 F.2d at 1074.
> Wl berg, 766 F.2d at 1077.
® \\al berg, 766 F.2d at 1077-78.

46



No. 2007AP795. ssa. awb. npc

or perhaps a certain type of guilty client.”” This allegation is
simlar to Judge Seraphims inplying he was angry at the |awer
"because the client was unworthy of the protracted efforts that
the | awer was making on his behal f.""8

1110 The recusal notions in the present case are not, as

Justices Prosser, Roggensack, and Ziegler would have us believe,

nerely limted "at [their] heart . . . [to @] j udi ci al
candi date's announced concerns for issues bearing on |aw
enforcenent.” J. Roggensack, 1231. The grounds for the recusa
notions in the present <case, it <can be argued, may be

characterized in the same way that Judge Posner characterized
Judge Seraphims conduct in the Wlberg case, nanely as a
judge's view towards the function  of defense  counsel
constituting bias or the appearance of bias against a

def endant . 7°

" The allegation that Justice Gablenman |ooks askance at
zeal ous advocacy on behalf of at |east sone crimnal defendants
is arguably related to the nerits of Allen' s case. The i ssues
we are reviewing in Alen's case inplicate the right to
effective assistance of counsel on appeal. Allen's suppl enental
petition for review fornulates an issue as follows: "Wether
requiring a defendant to respond to a no-nerit report wth
arguable clains that were overl ooked by appointed counsel, and
barring the defendant from ever raising any claimnot so raised,
conflicts with the right to counsel on direct appeal.™

® Wl berg, 766 F.2d at 1077.

® For another way of presenting this argument, see State v.
Sveum No. 2008AP658, now pending before this court. The Sveum
notion for recusal against Justice Gableman relies on Ws. Stat.
8§ 757.19(2)(f) (disqualification mandated when a judge has a
significant financial or personal interest) and due process,
asserting:
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111 Justices Prosser, Roggensack, and Ziegler (11199, 238)
conclude that Allen's factual allegations cannot support a
cogni zabl e due process claim They criticize Allen's notion for
not offering docunentation of "the manner in which Justice
Gabl eman has treated defendants who have appeared in crimnal
proceedi ngs in courts over which Justice Gabl eman has presided.”
They thensel ves supplenent the record, 91245-246. If we had
briefs, the parties mght bring forth docunentation and argue
whet her the proof the three justices offer relates to natters at
i ssue here.

112 In State v. Sveum defense counsel argues that Justice

Gabl eman has an unbroken record of siding with the State in
criminal cases in this court.® Briefs and argunents m ght

debate the accuracy and rel evance of this argunent.

Justice Gableman has a disqualifying "personal

interest” in this, and perhaps every, crimnal appeal

because his statenments, direct and through his |awer-
agent establish that he first judges the defendant
hi nsel f in a crimnal case, by an inherently
subj ective and personal noral scale, and only then is
willing to judge the nerits of the defendant's case

assumng that the defendant does not fall below a
threshold of evilness, heinousness, or despicable
character. As to crimnal defendants who fall bel ow
t hat t hr eshol d, Justice Gableman believes that
meritorious arguments rightly cannot be made. . . . |If
t he defendant does not pass nuster on the noral scale
at the first step, he ought not have benefit of |ega

rul es that otherw se favor him

Petitioner's [Sveums] Mdition to Disqualify Justice Mchael J.
Gabl eman at 2.

8 petitioner's [Sveunis] Mtion to Disqualify Justice
M chael J. Gableman at 31-34, Exhibit F. State v. Sveum No.
2008AP658.
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113 The question for this court my ultimtely revolve
around determ ning when "tough on crinme"” judicial electioneering
risks depriving a crimnal defendant of the constitutional right
to an unbi ased | udge. Not an easy question, but an inportant
one. The role of this court should be to face and decide this
chal l enging and recurring issue, not to avoid it. Briefs would
hel p.

1114 Furthernore, the grounds for the recusal notions in
the present case can also be characterized as stating "extrene
facts," see J. Ziegler, passim although there is a question
whet her "extreme facts" is the appropriate standard. W need
briefs and oral argunent to explore the correct due process
standard and to then denonstrate how that standard should be
applied to the facts of the case.

115 Justice Crooks at 91189 and 191 highlights the highly
unusual allegations and circunstances in the instant case. W
coorment, as did the United States Suprenme Court in Caperton,
that we know of no other case in Wsconsin or elsewhere that

presents simlar facts:

A A canpaign television ad by Justice Gableman's
canpaign characterizing a "l oophole" hi s
opponent found as a public defender in a
crimnal case. The ad is the subject of a

pending charge by the Wsconsin Judicia
Comm ssion against Justice Gableman as a
viol ation of the Code of Judicial Conduct, SCR
60.06(3)(c). 5!

8 A video copy of the television ad is attached wth
simlar recusal nmotions filed 1in State . Carter, No.
2006AP1811-CR, Defendant's Mtion for Recusal of Hon. M chael
Gabl eman on Constitutional G ounds (Attachment E-8).
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B. The Report of the Judicial Conduct Panel
(three judges) on the Judicial Commission's
conpl aint against Justice Gableman, in which
the majority of the panel found no violation.
One judge on the panel criticizes the
tel evi sion ad as havi ng a m sl eadi ng
inplication and as showing disdain for the
role of <crimnal defense counsel. Another
judge concludes that the ad was a statenent
that m srepresented a fact in violation of SCR
60. 06(3)(c). %2

C The comments of Justice Gableman's counsel at
the hearing before the Judicial Conduct Panel
and at a neeting with nedia, deneaning the
role of crimnal defense attorneys.?

D. The Board of Governors of the State Bar of
W sconsin's unaninous Public Policy Position
regarding the constitutional right of crimnal
defendants to effective |egal assi st ance,
apparently in response to the canpaign ad at

82 See In Re Judicial Disciplinary Proceedi ngs against the
Honorable M chael J. Gabl eman, No. 2008AP2458-J, at *17-19, 20-
36 (Deininger, J., concurring; Fine, J., concurring), available
at http://w courts. gov/ news/ archi ves/ 2009/ docs/ gabl eman. pdf .

8 Justice Gableman's counsel defended the ad as putting the
"focus on Butler's willingness to find |loopholes. He is willing
to find a |loophole for a person so evil that he raped an 11-
year-old girl wth learning disabilities. And that he's so
evil, that once he got out of jail, he went on to nolest another
chil d. So the focus is on Butler's wllingness to find
| oopholes for even people that are despicable as this person
is. . . ." Hearing Transcript at 14.

See also Justice Gableman's counsel's coments at an
interview with nedia on Septenber 16, 2009, available on

W sconsin Eye, WWV. Wi seye. or g/ Wi SEYE_pr ogr anmmi ng/ ARCHI VES-
courts.htm): The ad has "to do with his [Justice Butler's]
judgnent and his wllingness to subvert the crimnal—eur system
of crimnal—bringing crimnals into account. . . . Mtchel

raped an 1ll-year-old girl wth Jlearning disabilities. He
[Justice Butler] didn't have to take that—represent that
crimnal. He could have walked. I nmean don't you have

st andar ds?"
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issue and coments by Justice Gableman's
counsel . 8

116 Even if this were an easy case on the nerits of the
allegations, and it is not, and even if one supposes that
Allen's notions would fail to nove the court in the final
anal ysis, the court should still take up and decide the matter
in a manner that provides guidance for judges and litigants in
future cases. This case presents an opportunity for this court
to begin to develop a sorely needed jurisprudence of judicial
disqualification. W are persuaded that the court needs briefs
and oral argunent to help the court decide as the State puts it,
the potentially "broad and deep" issues presented.

* % k%

117 Justices Prosser, Roggensack, and Ziegler conclude
that Justice Gabl eman need not have wi thdrawn from participating
in deciding whether the court l|acks jurisdiction to consider
Allen's recusal motions directed at Justice Gabl eman. See J.
Roggensack, 91196- 197.

118 Justices Prosser, Roggensack, and Ziegler further
determine (1) that this court cannot independently review a
justice's decision to deny a recusal notion except to decide

whet her the individual justice made the determ nation that the

8 See Tom Solberg, [State Bar of Wsconsin] Board of
Governors adopts policy position reaffirmng the essential role
of defense attorneys in the crimnal justice system (Dec. 4,
2009),
http://ww. w sbar. org/ AM Tenpl at e. cf n?Sect i on=News&Tenpl at e=/ CM
Cont ent Di spl ay. cf m&Cont ent 1 d=88343 (last visited Dec. 13, 2009)
("In response to recent statenents nmde in connection with a
di spute over Suprene Court canpaign ads, the State Bar of
W sconsin reaffirns its conmtnment to the right to counsel.").

51



No. 2007AP795. ssa. awb. npc

not i on required, al t hough this court can and shoul d
i ndependently review denials of recusal notions by elected
judges of the circuit court and court of appeals; and (2) that
Al'len's recusal notions have no nerit.

1119 The witings by Justices Prosser, Roggensack, and
Zi egl er make fal se accusations and stretch, m sconstrue, or omt
relevant law. Even wth such an effort, the witings are
i nconsi stent and incoherent. It is evident that the three
justices joining have had to cobble together their disparate
views on three questions: (1) whether the court has jurisdiction
(power) to disqualify a justice for any reason at all; (2)
whether as a matter of policy the court should ever exercise
such jurisdiction (or power) to disqualify a justice for any
reason; and (3) whether the grounds stated in these recusal
notions have nerit justifying recusal. Because the justices fuse
and obfuscate distinctions between jurisdiction, policy, and the
nmerits of Allen's allegations, their witings do not cogently or
convincingly answer any of these three issues. Either they mss

t hese distinctions or hope that the reader will m ss them
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1120 Allen's recusal notions have spawned a cottage

i ndustry  that has occupied the court,®  not al ways

8 Simlar recusal notions have been filed in seven other
crimnal cases. See State v. Carter, No. 2006AP1811-CR (notion
filed Cct 2, 2009; J. Gablenman issued order individually denying
the notion on Cct. 21, 2009); State v. Cross, No. 2009AP3-CR
(motion filed Nov. 11, 2009; J. Gabl eman i ssued order
individually denying the notion on Nov. 20, 2009); State v.
Dear born, No. 2007AP1894-CR. (motion filed Nov. 20, 2009; J.
Gabl eman issued order individually denying the notion on Dec.
17, 2009); State v. Jones, No. 2008AP2342-CR (notion filed Dec.
16, 2009; J. Gableman issued order individually denying the
nmotion on Jan. 22, 2010); State v. Littlejohn, No. 2007AP900-CR
(motion filed Nov. 19, 2009; J. Gabl eman issued order
individually denying the notion on Nov. 20, 2009); State v.
McCGuire, No. 2007AP2711-CR (rmotion filed OCct 2, 2009; J.
Gabl eman issued order individually denying the notion on Nov.
20, 2009; supplenental notion filed Nov. 30, 2009); State v.
Sveum No. 2008AP0658-CR (motion filed Dec. 21, 2009; J.
Gabl eman issued order individually denying the notion on Jan
22, 2010).

In another <crimnal case, the defendant asserts that
Justice Roggensack should be disqualified under Ws. Stat.
8§ 757.19(2)(e) (setting forth an objective standard) because she
"previously handled the action or proceeding while judge of an
inferior court.”" See State v. Henley, No. 2008AP697-CR (notion
directed to Justice Roggensack, filed on Cct. 31, 2009; Justice
Roggensack issued a nenorandum decision denying the notion on
Nov. 25, 2009; defendant filed notion asking for court review
and oral argunment on the notion, filed on Jan. 11, 2010).

In a civil case, a notion for recusal of Justices Annette
K. Ziegler and Mchael J. Gableman was filed on June 19, 2009,
on due process grounds relating to contributions in their
el ection canpai gns. See Krier v. Villione, Nos. 2006AP1573 &
2006AP2290 (notion filed on June 30, 2009; Justices Ziegler and
Gabl eman each individually denied the notion on July 23, 2009).
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constructively. 8 W are concerned that because the issues
raised by Allen's recusal notions have not been handled in an
open, transparent, conpr ehensi ve  manner, today's numerous

witings will generate a new series of unintended consequences.

8 Here are some repercussions of the recusal notions.
Counsel with other pending recusal nptions have noved to del ay
oral argunent on the nerits of the cases until the recusal
noti ons have been decided. The court did not respond to defense
counsels' notions to postpone oral argunent. Yet in State v.
Allen the court has not ordered briefs on the nerits of the case
or scheduled oral argunent. Chief Justice Abrahanmson and
Justices Ann Walsh Bradley and N Patrick Crooks filed a
statenment wth the clerk of court on October 15, 2009, objecting

to treating State v. Carter, No. 2006AP1811-CR, differently from

ot her cases. The statenent asked that orders on the recusal
nmotions be issued sinmultaneously and that the Carter case be
removed from the oral argunent schedul e. In response to this

filing, Justices Prosser, Roggensack, and Ziegler issued a press
rel ease on Cctober 16, 2009, conplaining that the court should
have responded to Allen's notion within five weeks after the
nmotion was filed on April 17, 2009. Oral argunent in these
ot her cases has proceeded or is proceeding, except for Allen,
wi th defense counsel guarding against the possibility that they
may have forfeited or waived their recusal notions; the State

has not offered its position on waiver and forfeiture.

Public and private displays of acrinmony (sonetines
unfortunately personal) anong the justices flared. Publ i c
di scussion of internal conference matters ensued.

In the interim the court adopted a recusal rule addressing
a collaterally related issue regarding canpaign contributions.
Justice Roggensack wote an op-ed piece for publication in
newspapers defending her vote to adopt that rule, a witing that
sonme may view as tangentially related to the issues at hand
The rule was l|ater rescinded when Justice Prosser, in the
majority, withdrew his vote, dissatisfied with the wording of
the rule. An anended version of the rule was adopted on January
21, 2010 by a 4-3 vote.

Each of these =events is ©perhaps understandable and
expl ai nabl e under the circunstances at the time each occurred,
even if in hindsight and reflection not always prai seworthy.
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1121 We have described sonme of the subject areas upon which
briefs are needed. There are other areas too.?

1122 W have had to explore many of these subjects in the
legal literature without the assistance of briefs and fully
focused argunments. We offer the results of our research in the
Appendi ces, as set forth in the nargin. %

1123 In sum disqualification of judges is an issue of
i medi ate significance and |aw devel opment, especially as a
result of the United States Suprene Court's decision in Caperton

v. A T. Massey Coal Co., Inc., 129 S. . 2252 (2009). Uni ted

8 The State's replies to recusal notions in pending cases
have identified related issues to be briefed and considered by
this court:

VWhat are the First Amendnent inplications? Is an
evidentiary hearing necessary? Are the Judici al
Conduct Panel's findings and conclusions rel evant and,
i f So, are they sufficient for resolving the
constitutional issues? Are statenents or positions of
third parties relevant? Are a judicial candidate's
statenents about potential |I|egal issues or judicial

phi | osophy rel evant? If judicial disqualification
were found, can it be purged, and if so, how? \at
would be the scope of disqualification? Every
crimnal-related case? Every case involving an

attorney who has noved for Justice Gableman's
di squalification? Every State Public Defender case?
How would Justice Gableman's disqualification affect
this Court's operations in every crimnal-related case
for which review is sought? How would it affect all
judicial elections in Wsconsin?

8 Appendix A Unresolved Recusal |ssues: The Nationa
Union Fire I nsurance and Crosetto Cases. {9128 to 136

Appendi x B. The United States Suprenme Court Retains
Jurisdiction to Disqualify One of Its Owm Menbers. 919137 to 166

Appendi x C. The Recusal Practice of Qur Sister State
Suprene Courts Is Instructive. {1167 to 185
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States Suprene Court Chief Justice Roberts identified in dissent
at least forty "fundanental questions” that "courts wll now

have to determ ne. "8

This court's recently rescinded and re-
adopted anendnent to the rules for judicial disqualification
based solely on canpaign contributions further highlights the
need for our sound deliberation and guidance on the challenging
and enotional ly f raught i ssues surroundi ng j udi ci al
di squalification

1124 Unwarranted recusal notions, like any unwarranted
court proceeding, should not be condoned. "A tension exists
between the public's right to a judge who is inpartial and has
t he appearance of inpartiality on the one hand and the need to
ensure that the law of disqualification is not abused by
l[itigants and attorneys for purposes of delay or judge shopping.
The law of disqualification attenpts to ensure that a bal ance
bet ween these policy considerations is achieved."®

1125 Qur decisions on recusal notions should strike such a
bal ance and provide workable guidance for future cases and
should assure the public that the court 1is conmtted to
providing a fair, inpartial Wsconsin supreme court. Briefing
and argunent will help assure that we neet these goals.

1126 Qur proposed order, which garners only three votes,

woul d read as fol |l ows:

8 Caperton, 129 S. Ct. at 2269 (Roberts, C. J., dissenting).

% sState ex rel. Nat'l Union Fire Ins. Co. v. Cir. Court for
St. Croix County, No. 90-0935-W unpublished order (Ws. S.
May 29, 1990) (Abrahanson, J., dissenting).
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IT I'S ORDERED that within 30 days after the date of
this decision Allen nmust file a brief in this court
addressing the issues raised herein and in his
notions; that within 20 days of filing the State nust
file either a brief or a statenent that no brief wll
be filed; and that if a brief is filed by the State,
within 10 days of the State's filing Allen nust file
either a reply brief or a statenment that no reply
brief will be filed.

127 For the reasons set forth, we would order briefs and

oral argunment on Allen's recusal notions against Justice

Gabl enman addressed to the court.
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APPENDI X A. Unr esol ved Recusal |ssues: The National Union Fire
| nsurance and Crosetto Cases

1128 Two witings from 1990 and 1991 relate to recusal
i ssues which have not been resolved and which still trouble the
court.

1129 In National Union Fire Insurance Co. v. Circuit Court

for St. Coix County, No. 90-0935-W wunpublished order (Ws. S.

Ct. May 29, 1990), the circuit court judge granted the opposing
party's notion for a new trial. The insurance conpany noved for
recusal under Ws. Stat. 8§ 757.19(2)(g), arguing that the judge
had shown bias and prejudice against the insurance conpany's
insured and its counsel. Wen the judge declined to recuse
hi msel f, the insurance conpany petitioned for a supervisory wit
from this court as a renedy. The court denied the petition,
offering no rationale. Then-Justi ce Abrahanson di ssent ed. The
reasons stated in the dissent are hauntingly rel evant now.

1130 The full text of Justice Abrahanson's di ssent foll ows:

The petition in this case goes to the heart of the
judicial system—the right to a fair trial before an
i npartial judge. The National Union Fire |nsurance
Conmpany alleges, rightly or wongly, that the circuit
court judge's self-declaration of inpartiality is not
supported by the record and that the judge' s recusal
is required by I|aw | believe that this court owes
the petitioner, the legal community and the public
nore than a cryptic order denying the petition wthout
any expl anati on. | believe that the court ought to
decide the nerits of the Insurance Conpany's petition
in this case and should provide guidance to the
circuit judges on the issue of disqualification. I
woul d therefore order a response.
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The facts giving rise to this petition are undi sputed.
After a jury verdict in favor of National Union Fire
| nsurance Conpany (here the Insurance Conpany), the
circuit court granted the opposing party's notion for
a new trial. The Insurance Conpany then requested

pursuant to sec. 757.19(2)(g), Stats. 1987-88, that
the circuit judge recuse hinmself from any further
proceedings in the case because he had evinced bias
and prejudice against the Insurance Conpany's insured
and its counsel. The <circuit judge reviewed the
record and determ ned that he was able to be inpartial
at the new trial.

On April 17, 1990, the Insurance Conpany petitioned
the court of appeals for a supervisory wit
prohibiting the circuit judge from presiding over the
new trial. On April 18, 1990, the court of appeals
denied the order apparently on the ground that a
petition for a supervisory wit was not the proper
procedure; rather, the Insurance Conpany would have to
challenge the circuit judge's denial of the recusal
notion on appeal from the judgnent entered after the
new trial. Pursuant to sec. 809.71, the Insurance
Conmpany now petitions this court for a supervisory
wit prohibiting the circuit judge from presiding at
the new tri al

The first issue is whether the Insurance Conpany nmay
seek review of a denial of a recusal notion by
supervisory wit. Commentators and courts who have
considered the procedure for review of a judge's
denial of a recusal nmotion have concluded that a
petition for a supervisory wit of prohibition or
mandanus, rather than appeal, 1is the recomended
procedure. ™

N Several federal courts of appeals have
recomended this procedure. "The | ess technical
nore nodern, and probably nore widely held view
is that mandanus is available. . . . " Stenpel,
Rehnqui st, Recusal, and Reform 52 Bklyn. L. Rev.
589, 637 (1987). See also Moore, Appellate
Review of Judicial D squalification Decisions in
the Federal Courts, 35 Hastings L.J. 829 (1984);
Henfelt, Statutory Disqualification of Federal
Judges, 30 Kansas L. Rev. 255, 262-63 (1982);
Leubsdorf, Theori es of Judgi ng and Judge
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Di squalification, 62 NY.U L. Rev. 237, 275-76
(19787) [sic]; Fall, Liljeberg v. Health Services
Acquisition Corp.: The Suprene Court Encourages
Di squalification of Federal Judges Under Section
455(a), 1989 Ws. L. Rev. 1033, 1041; Comment,
Questi oni ng t he | mpartiality of Judges:
Di squalifying Federal District Court Judges Under
28 U.S.C. § 455(a), 60 Tenple L. Q 697, 730-35
(1987); Note, Judicial Disqualification in the
Federal Courts: A Proposal to Conform Provisions
to Underlying Policies, 67 lowa L. Rev. 525, 543-
44 (1982).

In any event, as an alternative procedure the
| nsurance Conpany also sought |eave to appeal a
non-final order as an alternative procedure in
the court of appeals.

The United States Suprene Court has declared review by
appeal after trial inadequate. In Berger v. United
States, 255 U S. 22, 36 (1921), the Court stated:

"The renedy by appeal 1is inadequate. It
cones after the trial, and if prejudice
exists, it has wrked its evil, and a
judgenent of it in a reviewing tribunal is
precari ous. It goes there fortified by
presunpti ons, and nothing <can be nore

elusive of estinate or a decision than a
di sposition of mnd in which there is a
personal judgnent."

Because the judge deciding judicial disqualification
in the first instance is the very judge who is charged
with being partial, pronpt review by an appellate
court before trial when possible is especially
inportant to preserve the integrity of the trial, to
foster public confidence in the judicial system and
to avoid the subtle, subconscious pressure on an
appellate court to uphold a judgnent rendered after
trial.

| conclude that the Insurance Conpany's petition for a
wit of prohibition is the proper procedure to seek
review in the court of appeals and in this court of a
circuit court judge's denial of a notion to recuse.
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The law of judicial recusal cannot be found in a
single statute, court rule or case. It is found in
several places. The judge and the reviewing court
must consider whether judicial disqualification is
required by statute. Sec. 751.19, Stats. 1987-88, is,

however, only the beginning. [footnote to text of
Ws. Stat. 8§ 757.19 omtted] O her statutes may cone
into play. Furthernore our case law dictates that

judges and reviewing courts nust also consider the
Code of Judicial Ethics, the Fourteenth Anendnent's
due process clause, and the comon |aw doctrine of
fair trial. And this court mght also review a
judge's deni al of a recusal notion under its
superintendi ng power. Each of these sources of the
| aw of disqualification—and the listing is probably
not conplete—nmay have a significant inpact on
resolution of the case at bar.

A tension exists between the public's right to a judge
who IS i nparti al and has the appearance of
inpartiality on the one hand and the need to ensure
that the law of disqualification is not abused by
litigants and attorneys for purposes of delay or judge
shoppi ng. The law of disqualification attenpts to
ensure t hat a bal ance bet ween t hese policy
considerations is achieved.

Statutory Gounds for Judicial Disqualification. Wen
a notion for recusal is made, both the judge and the
reviewing court should look to the statutes to
determ ne whether the notion should be granted. Sec.
751.19, Stats. 1987-88, provides, inter alia, that

"any j udge shal | di squalify hi nsel f or
herself . . . when a judge determnes that, for any
reason, he or she cannot, or it appears he or she
cannot , act in an I nparti al manner . " Sec.
751.19(2)(9). In State v. American TV & Appliance,
151 Ws. 2d 175, 183, 443 N. W 2d 662 (1989)
(Abr ahanson, J. not partici pating), this court

interpreted sec. 751.19(2)(g) as adopting a subjective
test for inpartiality and appearance of inpartiality:
a justice's (or judge's) determnation that he or she
is inpartial or that there is no appearance of
partiality cannot be challenged by the parties or a

review ng court. In this case the circuit judge has
decided he 1is not biased against the |Insurance
Conpany. | cannot determne from the order of either

the court of appeals or this court whether the deni al

4
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of the petition in the instant case is based on the
reasoni ng of Anmerican TV.

Congress and the commentators are critical of the
subj ective test. It does not protect litigants
adequatel y. In 1874 Congress adopted an objective
test for disqualification of federal judges "to
pronote public confidence in the inpartiality of the
judicial process by saying, in effect, if there is a
reasonable factual basis for doubting the judge's
inmpartiality, he should disqualify hinself and et
anot her judge preside over the case." H R Rep. No
1453, 93d Cong., 2d Sess. 2, reprinted in 1974 U S
Code Cong. & Ad. News 6351, 6355.

The court's adoption of the subjective test in
Amer i can TV has significantly reduced t he
effectiveness of sec. 751.19(2)(9). The | egislature

or the court (under its rule-nmaking power) [footnote
to Ws. Stat. 8§ 751.12 (1987-88) omitted] should anend
sec. 751.19(2)(g) to establish, in addition to the
subj ective test, an objective test: A judge or justice
should also disqualify hinmself or herself in any
proceeding in which his or her inpartiality or

appearance  of inpartiality m ght reasonably be
guest i oned. Wth the hope that a change wll be
proposed, | call this matter to the attention of the

Revi sor of Statutes and the Law Revision Committee,
secs. 13.83(1)(c), 13.93(2)(d), Stats. 1987-88, the
Judicial Council, the State Bar of Wsconsin and ot her
i nterested persons.

Code of Judicial Ethics. The Code of Judicial Ethics
sets forth a subjective and an objective test to
determine a judge's inpartiality. Code of Judici al
Ethics, 36 Ws. 2d 252, 256, Standard 3 (1967). The
subj ective test is based on the judge's own
determ nation of his or her inpartiality. Under the
objective test the judge or reviewing court nmnust
determ ne whether a reasonable person on these facts
woul d conclude that the judge is partial or that there
is an appearance of partiality.

In State v. Wilberg, 109 Ws. 2d 96, 105-06, 325
N. W2d 687 (1982), and State V. Asf oor , 75
Ws. 2d 411, 436, 249 N W2d 529 (1977), the court
applied the Code and concluded that the subjective and
objective tests are to be used to determ ne whether a
circuit judge should be disqualified fromsitting.

5




No. 2007AP795. ssa. awb. npc

The Anmerican TV decision may cast doubt on the
applicability of t he t wo tests and of t he
applicability of Standard 3 of the Code of Judicial
Ethics in cases where a |litigant challenges the
judge's denial of the recusal notion in an appellate
court. The court wote in Anerican TV that "the Code
of Judicial Ethics governs the ethical conduct of
judges; it has no effect on their qualification or
disqualification to act and a judge may be disciplined

for conduct t hat woul d not have required
di squalification under sec. 757.19, Stats." 151 Ws.
2d at 185.

Any conflict or confusion in our cases mnmight be
clarified in this case or by legislative anendnent to
the statutes or by court amendnent to the Suprene
Court Rul es. SCR ch. 60 sets forth the Code of
Judi ci al Et hi cs.

Due Process. A third source of law that nust be
considered on any challenge of judicial partiality is
the federal and state constitutions. The due process
cl ause guarantees the right to a neutral and detached
j udge. See Aetna Life Insurance Co. v. LaVoie, 475
u. S 813 (1986); Liljeberg . Health Services
Acquisition Corp., [486 U S. 847], 108 S. C. 2194
(1988); State v. Wal berg, supra, 109 Ws. 2d at 105;
Quthrie v. WERC, 111 Ws. 2d 447, 454, 331
N. W2d 331 (1983). The United States Suprenme Court
has stressed that fairness requires not only "an
absence of actual bias in the trial of cases" but also
"'the appearance of justice.'" In re Mirchison, 349
U S 133, 136 (1955). See also Guthrie, supra.

Common Law. A fourth source of |aw that has bearing
on judicial disqualification is the common | aw. Thi s
court has recognized the existence of a comon |aw
phi | osophy or position W th respect to
disqualification that applies along wwth the statutory
provi sions for disqualification. Quthrie v. WE. R C.,
supra, 111 Ws. 2d at 456

Superint endi ng Power . The fifth basis this court may
use for disqualifying a judge is its "superintending
authority over all courts.” Ws. Const. art. VI,
sec. 3(1). The constitutional grant of superintending
control over all courts and judges vests in this court
an independent and separate jurisdiction to adopt
measures necessary for the due admnistration of

6
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justice in the state, including assuring litigants a
fair trial. See W ckhem The Power of Superintending
Control of the Wsconsin Suprenme Court, 1941 Ws. L.
Rev. 153 (1941); State v. Holnes, 106 Ws. 2d 31, 44,
315 NNW2d 703 (1982); In re Hon. Charles E. Kading,
70 Ws. 2d 508, 520, 235 N W2d 409, 238 N W2d 63,
239 N.W2d 297 (1975).

This list of laws applicable to disqualification is
not all inclusive. Litigants may be able to cite
ot her sources of law which the judge and a review ng
court shoul d consider.™

M For discussion of judicial disqualification in
addition to those cited elsewhere herein, see
also J. Shaman, S. Lubet, and J. Alfini, Judicial
Conduct and Ethics ch. 5 (1990); L. Abranson,
Judicial Disqualification under Canon 3C of the
Code of Judicial Conduct (Anerican Judicature
Society 1986); Bloom Judicial Bias and Financi al
Interest as Gounds for Disqualification of
Federal Judges, 35 Case W Res. L. Rev. 662,
(1985); Rieger, The Judicial Councils Reform and
Judicial Conduct and Disability Act: WII Judges
Judge Judges?, 37 Enmory L. J. 45 (1988);
Weinstein, The Limted Power of the Federal
Courts of Appeals to Oder a Case Reassigned to
Another District Judge, 120 Fed. Rules Dec. 267
(1988); Symposium Judicial Ethics, 35 L. &
Contenp. Prob. 1 (1970); Kilgarlin and Bruch,
Di squalification and Recusal of Judges, 17 St.
Mary's L.J. 599 (1986); Sparks, Judicial Recusal:
Rule 18 a, 12 St. Mary's L.J. 723 (1981); Lew s,
Systenmatic [sic] Due Process: Procedural Concepts
and the Problem of Recusal, 38 U. Kansas L. Rev.
381 (1990); Burbank, Procedural Rulenaking under
the Judicial Councils Reform and Judicial Conduct
and Disability Act of 1980, 131 U Pa. L. Rev.
283 (1982); Frank, Disqualification of Judges, 56
Yale L. J. 605 (1947); Note, Disqualification of
Judges for Bias in the Federal Courts, 79 Harv.
L. Rev. 1435 (1966); Not e, State . Fi e:
Determning the Proper Standard for Recusal of
Judges in North Carolina, 65 N C L. Rev. 1138
(1987); Note, A District Judge Mist Request a
Visiting Judge to Hear any Mdtion to Disqualify
Hm 20 S Tex. L. J. 395 (1980); Note,
Disqualification of Federal Judges for Bias or
Prejudice, 46 U Chi. L. Rev. 236 (1978).

7
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See also State v. Carviou, [154 Ws. 2d 641, 454
N. W2d 562] (Ct. App. 1990).

| conclude that the court ought to order a response to
the petition in this case. The court should then
decide the petition, providing guidance on the proper
procedure for invoking appellate review of a circuit
judge's denial of a recusal notion and on the |aws
applicable to disqualification under the circunstances
of this case.

* * * *

1131 The recusal nmotion in  Matter of Di sciplinary

Proceedi ngs Against Crosetto, 160 Ws. 2d 581, 466 N W2d 879

(1991) rested on statutory grounds of Ws. Stat. 8 757.19(2)(f)
and (2)(g) and on "federal and state constitutional provisions,"”
whi ch was a secondary and not very well devel oped argunent. The
essence of the notion was that Crosetto had sued the justices in
federal court and although the federal case had been dism ssed,
Attorney Crosetto alleged that each justice was biased.?

132 In Crosetto, the recusal notion asked each justice
individually to recuse hinself or herself. The per curiam
deci sion, which then-Justice Abrahanmson did not join, reports
that each justice individually responded. No notion sought

court review of these individual decisions. Accordi ngly,

1'In other states some justices have recused thensel ves when
so chal |l enged. O hers have not. See, e.g., &Gievance
Adm nistrator v. Fieger, 179 N W2d 123, 149-150 (Mch. 2006)
(statenment of four challenged justices, rejecting, inter alia,
the argunent that lawsuits filed by an attorney against justices
of the court disqualified them from presiding over his attorney
disciplinary case); Bradbury v. Ildaho Judicial GCouncil, No.
36175, _ P.3d __, 2009 W 2882874, *3-4 (ldaho Sept. 10,
2009) (chief justice recusing on basis of federal lawsuit filed
by district court judge against the justices; other justices
continued to hear the matter).
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because the question was not raised, neither the per curiam nor
Justice Abrahamson's dissent addressed the issue of what a court
should do when a notion asks the entire court to review an
i ndi vidual justice's recusal decision. Justice Abrahanson's
di ssent proposed what actions the court should take for handling
recusal notions.

1133 The <court sanctioned Attorney Crosetto. Justice
Abr ahanson di ssent ed. The Crosetto dissent went beyond the
case, outlining sone key questions the court should address
relating to recusal, questions that were then troubl esone and
unanswered and are still troublesome and unanswered. One
significant issue raised in the dissent is that due process
requires the application of an objective fairness standard, in
contrast to the subjective standard the court was using under
Ws. Stat. § 757.19(2)(9).

1134 This "subjective standard” interpretation of Ws.
Stat. 8 757.19(2)(g) underlies Justice Roggensack's witing
today, and it is problenmatic.

1135 Justice Abrahanmson also urged the court to accept the
offer of the Judicial Council to assist the court in adopting a
rule of procedure relating to a justice's recusal. The court
did not accept the Judicial Council's offer of assistance on
this subject before or after Crosetto.

1136 Here is the full text of the part of Justice
Abr ahanson's dissent in Crosetto addressing generally recusal of

justices of this court:

Attorney Crosetto noved that the seven justices recuse
t hensel ves. The notion papers assert that the risk of

9
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bias is "inperm ssibly high" because Attorney Crosetto
and other plaintiffs in a federal suit against the
justices relating to the integrated bar "levelled
direct, personal, and substantial criticism against
the justices in pleadings and in a brief filed in the
federal lawsuit."™® Menmorandum in Support of Mtion,
p. 3.

N15. Attorney Crosetto reasons that the justices
have a personal interest in this disciplinary
proceeding as follows: (1) allegations in the
| awsuit—e. g., accusing the justices of violating
Attorney Crosetto's civil rights for nore than a
decade, of reneging on a promse given under
oath, and of possibly giving inconsistent answers
under oath to interrogatories—+nay seriously
damage the justices' reputations; (2) an elected
justice's interest in reputation is greater than
al nrost any financial interest he or she may have;
(3) this proceeding gives the justices an
opportunity to di ffuse and di m ni sh t he
al | egati ons agai nst them by reprimandi ng Attorney
Crosetto and thus tarnishing Attorney Crosetto's
reputation. Sone |awers apparently believe that
voicing a conplaint against a judge jeopardizes
the attorney or the clients. See |awyers

comments reported in the Wsconsin Equal Justice
Task Force, Final Report, p. 244 (1990).

Recusal is a serious matter. Court statistics show
that circuit court judges recused thenselves in nore
than 4,000 cases in 1990. The issue of recusal of a
justice has arisen at least three tines in this court
in the |ast 18 nonths.

The majority opinion suggests that Attorney Crosetto's
motion for recusal was untinely. When and how shoul d
a litigant nove for recusal of a justice? Does the
court's hearing the matter on oral argument or on
briefs affect the timng or procedure? Odinarily
parties do not know whether justices have recused
thensel ves until the opinion is rel eased.

Is the subjective standard set forth in Anerican TV
and Appliance of Mdison, Inc., 151 Ws. 2d 175, 182-
83, 443 N . W2d 662 (1989) ( Abr ahanson, J., not
participating), the correct standard? Conpare State
ex rel. National Union Fire Ins. Co. v. Gr. Court for
St. Croix County, Case No. 90-0935-W Oder filed My

10
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29, 1990 (Abrahamson, J., dissenting); and Liljeberg
v. Health Services Acquisition Corp., 486 U S. 847,
108 S.C. 2194, 100 L.Ed.2d 855 (1988), adopting the
obj ective standard.

Is it appropriate for the court to prohibit justices
from explaining, either in a published opinion or in a
docunent in the case file, why they recuse thensel ves,
while justices may explain in an opinion why they are
not recusing thensel ves? M°

N16. On Septenber 6, 1990, this court adopted the
followng interpretation of Procedure L.1. of the
Court's Internal Operating Procedures: ["]A
justice who recuses hinself or herself may file
with the court or as part of a published opinion
only the statenent that: A The justice took no
part. B. The justice did not participate. C
The justice wthdrew from participation.["]
Conpare Anerican Bar Association Code of Judici al
Conduct (1990), Canon 3 E and F which state: "E
(1) A judge shall disqualify hinself or herself
in a proceeding in which the judge's inpartiality
m ght reasonably be questioned . . . . F. A judge
disqualified by the ternms of Section 3E nmay
di sclose on the record the basis of the judge's
di squalification. If follow ng the disclosure of
any basis for di squalification other t han
personal bias or prejudice concerning a party,
the parties and | awers, w thout participation by
the judge, all agree that the judge should not be
disqualified, and the judge is then wlling to
participate, the judge may participate in the
pr oceedi ng. The agreenent shall be incorporated
in the record of the proceeding."

What action should the court take when all or a
majority of justices have to recuse thensel ves? BAPR
responded to Attorney Crosetto's recusal notion in
part by pointing out that the Suprenme Court nust hear
the nmatter because it s the only entity wth
jurisdiction to deci de attorney di sci plinary
pr oceedi ngs. The Judicial Council has raised simlar
i ssues concerning disciplinary action against a
justice of the Suprene Court. See Judicial Council
Report dated April 26, 1990. The Judicial Counci

reviewed the problens, asked the court to consider the
adoption of a rule or procedure relating to the
handling of such matters, and offered to assist the

11
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court wth drafting a rule. The court has not
responded to the Council's report.

This case denonstrates the need for this court to
address pronptly issues relating to recusal.

Matter of Disciplinary Proceedings Against Crosetto, 160

Ws. 2d 581, 601-604, 466 N w2d 879, (1991) (Abrahanson, J.,

di ssenting).

* * * *

APPENDI X B. The United States Suprene Court Retains
Jurisdiction to Disqualify One of Its Owm Menbers

1137 Multiple lessons are learned from a review of the
di squalification practices of the United States Suprene Court to
inform the court of its powers and jurisdiction to review a
justice's refusal to recuse himself or herself.?

138 Over the years, nunerous chall enges have been nade to
United States Suprene Court justices. The Court has never held
that it lacks the power to exclude a judicial peer from
participation in a case. Most inportantly, for our purposes,
seven justices of the United States Suprenme Court refused to

adopt an order in 1945 stating that the Court was "w thout the

2 For discussions of judicial disqualification and the
United States Suprene Court, see, e.g., R chard E Flamm
Judicial Disqualification 8§ 29.4 (2d ed. 2007); Debra Lyn
Bassett, Recusal and the Suprene Court, 56 Hastings L. J. 657
(2005); Amanda Frost, Keeping Up Appearances: A Process-Oiented
Approach to Judicial Recusal, 53 Kan. L. Rev. 531 (2005); John
Leubsdorf, Theories of Judging and Judicial Disqualification, 62
N.Y.U L. Rev. 237 (1987); Paul B. Lew s, System c Due Process:
Procedural Concepts and the Problem of Recusal, 38 U Kan. L.
Rev. 381 (1990); WIlliam H Rehnquist, Sense and Nonsense About
Judicial Ethics, 28 The Record of the Ass'n of the Bar of the
Cty of NY 694 (1973); Caprice L. Roberts, The Fox Guarding
t he Henhouse?: Recusal and the Procedural Void in the Court of
Last Resort, 57 Rutgers L. Rev. 107 (2004); Jeffrey W Stenpel,
Rehnqui st, Recusal, and Reform 53 Brook. L. Rev. 589 (1987).

12
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authority” to rule on the participation of a justice in a case.
A recounting of this incident appears in WIlliam H Rehnqui st,

The Suprene Court: How It Was, How It Is 65-67 (1987). The

Court has not adopted such an order since 1945. | ndeed, as we
shall explain, the Court has retained its power to rule on
notions for a justice's disqualification and has exercised its
authority over the disqualification of a justice.?

1139 The general practice of the United States Suprene
Court has been not to review the recusal decision of an

i ndividual justice.* In contrast, the Wsconsin Suprene Court's

3 The United States Suprenme Court has not explicitly
confronted a notion by a litigant arguing that the Court should
disqualify one of its justices from participating as a matter of
constitutional due process. Al the recusal notions have been
deci ded before Caperton v. A T. Massey Coal Co., Inc., 129 S
Ct. 2252 (2009).

* The practice of federal district courts and federal courts
of appeal regarding recusal seens to vary.

For discussions of judicial disqualification in the federal
district courts, see, e.g., Leslie W Abranmson, Specifying
Grounds for Judicial Disqualification in Federal Courts, 72 Neb
L. Rev. 1046 (1993); Edward G Burg, Meeting the Chall enge:
Ret hinking Judicial Disqualification, 69 Cal. L. Rev. 1445
(1981).

For a brief discussion of the procedure for disqualifying
appel | ate j udges, see Ri chard E. Fl amm Judi ci al
Di squalification ch. 29 (2d ed. 2007).

For further discussions of judicial disqualification in the
federal courts of appeal, see, e.g., Debra Lyn Bassett, Judicia
Disqualification in the Federal Appellate Courts, 87 lowa L.
Rev. 1213 (2002); Jason Hutt, Note, A Wong Wthout A Renedy:
Proposing a Recusal Procedure for Circuit Court Judges, 22 Wi.
L. Rev. 627 (1998) (noting the absence of a procedure to recuse
federal circuit court judges whose objectivity can reasonably be
guesti oned).

13
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practice has been to review the decision of an individual
justice to participate.®
140 In discussing disqualification in the United States

Suprene Court we start by examning Jewell Ridge Coal Corp. v.

In Aronson v. Brown, 14 F.3d 1578, 1582 (Fed. GCr. 1994),
the court described recusal practice in federal appellate courts
as follows:

[ Al ppel l ate courts have reviewed charges that a nenber
of the sane appellate court should have recused or be
disqualified in a particular case. Such reviews have
been conducted in a variety of ways, adapting the
procedure to the circunstances. In Maier v. Or, 758
F.2d 1578, 1583 (Fed. Cir. 1985) a panel of the
Federal Circuit that did not include the challenged
j udge decided whether that judge should have recused
in terms of [28 US. C] 8 455 in response to a
party's notion nade after the party received an
adverse decision authored by the chall enged judge. In
Hepperle v. Johnston, 590 F.2d 609 (5th Cr. 1979) the
court considered the appellant's request that eight
judges who sat on prior appeals be disqualified for
personal bias or prejudice; a three-judge panel of
that circuit, one nmenber of which was one of the eight
chal I enged judges, decided the issue. |In Scarrella v.
M dwest Federal Savings & Loan, 536 F.2d 1207, 1209
(8th Cir.), cert. denied, 429 U S. 885, 97 S. . 237

50 L. Ed. 2d 166 (1976), a notion that all the judges
of the court of appeals recuse thenselves was decided
by a three-judge panel of the court. In In re Charge
of Judicial M sconduct, 691 F.2d 923 (9th Gr. 1982) a
conpl ai nt al | egi ng m sconduct under 28 U S C
8§ 372(c)(1) was filed against three judges of the
court of appeals; it was decided by a single judge of
that court, who was not one of the accused judges.

® See Case v. Hoffman, 100 Ws. 314, 72 N W 390, reh'g
granted, 74 N W 220 (1898); State v. Am TV & Appliance of
Madi son, Inc., 151 Ws. 2d 175, 443 N.W2d 662 (1989); Cty of
Edgerton v. Gen. Cas. Co., 190 Ws. 2d 510, 527 N wW2d 305
(1995); Jackson v. Benson, 249 Ws. 2d 681, 639 N W2d 545
(2002); Donohoo v. Action Ws., Inc., 2008 W 110, 314
Ws. 2d 510, 754 N. W 2d 480.

14
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Local No. 6167, 325 U. S. 897 (1945), one of the early notorious

cases seeking disqualification of a justice. W begin here
because the case denonstrates that the Court does not have a
consistent practice in coping with disqualification challenges,
that the Court's disqualification practices have been subject to
criticism and that the Court has refused to hold that it |acks
the power to exclude the participation of a judicial peer. e

exanmne the Jewell Ridge concurrence at |ength because it 1is

often cited by judges in recusal cases, as Justice Roggensack
has, w thout any explanation, and w thout any understandi ng of
its historic context and neaning as a concurrence. See J.
Roggensack, 1220.

141 In a notion for a rehearing in Jewell Ridge, Justice

Black's participation in the case was challenged on the ground
that one of the litigants was represented by a |awer who had

been Justice Black's personal attorney and former |aw partner.®

The entire Court, wth Justice Black participating, issued a
docket entry statenent as follows: "Petition for rehearing
deni ed. "’

142 Justice Jackson, joined only by Justice Frankfurter,
filed a four-paragraph concurrence without a citation to any

|l egal authority, objecting to the Court's issuing an order

® See, e.g., Dennis J. Hutchinson, The Bl ack-Jackson Feud,
1988 Sup. Ct. Rev. 203, 208.

" Jewell Ridge Coal Corp. v. Local No. 6167, 325 U. S. 897
(1945) .

15
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deciding the notion. Justice Jackson concluded that Justice
Bl ack al one should respond to the notion for disqualification.
1143 Justice Jackson observed that the "[p]ractice of the
Justices over the years [about notions to disqualify] has not
been uniform and the diversity of attitudes to the question
doubtl ess |eads to sonme confusion as to what the bar may expect
and as to whether the action in any case is a matter of

"8 Justice Jackson al so

i ndi vidual or collective responsibility.
opined that the conplaint was "one that cannot properly be
addressed to the Court as a whole and for that reason | concur
in denying it."®

1144 Seven nenbers of the Court disagreed with Justices
Jackson and Frankfurter; the seven treated the disqualification
notion as one addressed to the Court, and they answered it for
the Court. |Indeed a majority refused to adopt an order proposed
by Chief Justice Stone stating that the Court was "w thout the
authority" to rule on Justice Black's participation.?

1145 The late John P. Frank, in what remains one of the
sem nal dissertations on judicial disqualification, concluded

that although "Jackson's views on the subject are not at all

points clear, his statement shows an enornous difference of

8 Jewell Ridge, 325 U'S. 897, 897 (1945) (Jackson, J.,
concurring).

® Jewel | Ridge, 325 U.S. 897, 897 (Jackson, J., concurring).

10 see WIliam H Rehnquist, The Suprenme Court: How It Was,
How It I's 65-67 (1987).

16
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opinion in the Supreme Court on the subject of disqualification

of its menbers."!!

1146 Justice Black's participation in Jewell Ridge and

Justice Jackson's concurrence have generated substanti al
commentary, and the case is best understood in its historica

cont ext . The Jewell Ridge concurrence was authored amdst a

sharp rivalry anmong nenbers of the Court over both judicial
principles and the question of who mght be appointed the next
Chi ef Justice.'> As a generalization, "the Court of the 1941-54
era featured human rather than institutional dinensions of
judging . . . in contrast to the Court of today."!? Nor e

particularly, Justices Jackson and Black had a personal and

1 John P. Frank, Disqualification of Judges, 56 Yale L.J.
605, 605-06 (1947). Professor Frank was first a law clerk to
Justice Black and later a synpathetic biographer of Justice
Bl ack. See Dennis J. Hutchinson, The Bl ack-Jackson Feud, 1988

Sup. Ct. Rev. 203, 223.

12 See generally Dennis J. Hutchinson, The Bl ack-Jackson
Feud, 1988 Sup. C. Rev. 203, 204-07. Like several of President
Franklin D. Roosevelt's appointees to the United States Suprene
Court, Justices Black and Jackson were appointed to the Court
from high political offices, wthout prior judicial experience,
and both had anbitions of becomng Chief Justice, if not
President. See Hutchinson at 207; WII|iam Domarski, The G eat
Justices, 1941-54: Black, Douglas, Frankfurter & Jackson in
Chanbers 2-4, 22-23, 101 (2006).

13 Wlliam Domarski, The Geat Justices, 1941-54: Bl ack,
Dougl as, Frankfurter & Jackson in Chanbers 166 (2006).

17
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jurisprudenti al rivalry that one contenporary journalist
characterized as a "blood feud."

1147 Justice Jackson's concurrence was W dely understood
then (and now) to have been authored primarily as a public
criticism of Justice Black's participation in the case, rather
than as a finely reasoned |egal argunent.'® Furthermore, Jewell

Ridge was decided when no federal disqualification statute

4 Dennis J. Hutchinson, The Bl ack-Jackson Feud, 1988 Sup.
Ct. Rev. 203, 216 (citing, inter alia, Doris Fleeson, Suprene
Court Feud: Inside Story of Jackson-Black Battle Laid Before a
Har assed President, Wshington Evening Star, My 16, 1946, at
15). Justice WIlliam Douglas, another anbitious rival of
Jackson's, later recounted that "it was very evident . . . that
Bob Jackson thoroughly disliked Hugo Black and was out to
destroy him | mean destroy him in the sense of discrediting
him" See WIlliam Domarski, The Geat Justices, 1941-54:
Bl ack, Dougl as, Frankfurter & Jackson in Chanbers 40-41 (2006).

1> See John P. Frank, Disqualification of Judges, 56 Yale L.
J. 605, 605-06, 607 n.5 (1947) (summarizing contenporaneous
editorials); Dennis J. Hutchinson, The Bl ack-Jackson Feud, 1988
Sup. &. Rev. 203, 208 (1988).

The year after Jewell Ridge, when President Truman naned
t hen- Treasury Secretary Vinson as the next Chief Justice, and
with public runors that Justice Black had threatened to resign
if Justice Jackson got the center seat (and vice versa), Justice
Jackson sent a then-scandal ous public cable to Congress while

still serving as |ead prosecutor in the Nurenburg trial of Nazi
war crimnals. Justice Jackson openly criticized the handling
of the conflict of interest he perceived in Jewll R dge and
warned that "if it is ever repeated while | am on the bench I
will nmake nmy Jewell Ridge opinion look like a letter of
recomendati on by conparison.”™ Dennis J. Hutchinson, The Bl ack-
Jackson Feud, 1988 Sup. . Rev. 203, 220-21.

Wiile Jewell Ridge has received intense scrutiny as an
historical incident, the case is not cited in reference to
recusal in Eugene Gessman et al., Suprene Court Practice (9th

ed. 2007), a leading treatise on Suprene Court practice,.
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applied to Supreme Court Justices.!® Today, 28 U S.C. § 455, as
anended in 1974, sets out objective standards and grounds for

di squalification, and they apply to Justices of the Court.?’

16 See Laird v. Tatum 409 U.S. 824, 830 (1972) (Rehnqui st,

J.).

17 Before 1974, 28 U.S.C. § 455(a) required "any justice or
judge . . . to disqualify hinself in any case in which he has a
substantial interest, has been of counsel, is or has been a

material witness, or is so related to any party or his attorney
as to render it inproper, in his opinion, for himto sit on the
trial, appeal, or proceeding therein." This section was anended
in 1974 to omt the phrase "in his opinion,” in order to
elimnate the subjective standard and to adopt an objective
st andar d. See HR Rep. No. 93-1453 (S. Rep. No. 93-419), 93d
Cong., 2d Sess. 5 (1974).

The current version of 28 U S.C 8§ 455(a) provides that a
judge "shall disqualify hinself in any proceeding in which his
inpartiality m ght reasonably be questioned.™

The purpose of the 1974 anmendnent was explained in Roberts
v. Bailar, 625 F.2d 125, 129 (6th Cr. 1980), as setting forth
an objective standard so that a judge's subjective decision
regarding his or her inpartiality was no |onger determ native of
di squalification under 8 455. See also Liteky v. United States,
510 U. S. 540, 546-48 (1994) ("The 1974 revision nmde nassive

changes . . . . Subsection (a) . . . was an entirely new
‘catchal | recusal provi si on, covering both ‘'interest or
relationship’ and 'bias or prejudice’ grounds . . . all to be

eval uated on an objective basis, so that what nmatters is not the
reality of bias or prejudice but its appearance"” (enphasis in
original).).

Anot her effect of the 1974 anmendnents to 28 U S.C. 8§ 455
was to challenge the traditional "duty to sit" rationale for
resolving close questions of disqualification in favor of
sitting on a case. See Richard E Fl amm  Judi ci al
Disqualification 8 20.8 at 605 (2007) (the duty to sit rule was
di spl aced); Jeffrey W Stenpel, Chief WIllians' Ghost: The
Probl ematic Persistence of the Duty to Sit, 57 Buff. L. Rev.
813, 865 (2009) (the legislative intent was to abolish the duty
to sit rule).
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148 In sum Justice Jackson's concurrence is just that—a
concurrence, not an opinion of the Court. Justice Jackson's

concurrence was not adopted by the Court in Jewell Ri dge and has

not been expressly adopted thereafter.

1149 Despite Justice Jackson's Jewell Ridge concurrence,

the rules of the United States Suprene Court treat notions for
recusal the sane as any other notion. Mdtions for recusal, I|ike
all notions, are addressed to the entire Court.'®

1150 The Court has not been consistent in handling notions

addressed to the Court for recusal of a justice. Sonetines the

® See S. Ct. Rule 21.

These notions are in contrast to the nore |imted and
specific category of Applications to Specific Justices, governed
by S. . Rule 22. See Eugene Gressman et al., Suprene Court

Practice § 16.1, 833-35 (9th ed. 2007).

Sonetimes a party may use a less formal nethod than a
motion, such as a letter to the clerk's office, to suggest
recusal to an individual justice. See, e.g., Debra Lyn Bassett,
Judicial Disqualification in the Federal Appellate Courts, 87
lowa L. Rev. 1213, 1215-16 (describing the recusal of three
justices from considering the request for a stay of the
execution of Napol eon Beazley in 2001).

In sone circunstances a justice, wthout a recusal notion
voluntarily recuses hinself or herself. See, e.g., Pfizer, Inc.
v. Abdull ahi, No. 09-34, 130 S.Ct. 534, 2009 W. 3517904 (Nov. 2,
2009) ("The Chief Justice and Justice Sotomayor took no part in
t he consi deration or decision of this petition.").

Oher times a justice, wthout a recusal notion, may
explain his decision not to recuse. See Mcrosoft Corp. .
United States, 530 U S. 1301-03 (Justice Rehnquist's statenent
explaining his decision not to disqualify hinself when his son
was a partner in a law firmrepresenting a party, Mcrosoft, on
other related matters); Public Uilities Conmin v. Pollak, 343
US 451, 466-67 (1952) (Frankfurter, J., recusing hinself
wi t hout notion because of his strong feelings about the issue in
t he case).
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Court has a docket entry statenment sinply denying the notion
seeking recusal of a justice, wth the challenged justice
apparently participating in the denial.?!®

1151 O her tinmes the Court has a docket entry statenent
nerely stating a denial of the notion by the chall enged justice,
with or without an explanation or statenent by the chall enged
justice.?

1152 A different docket entry statenent was used in Cheney

v. United States District Court for the District of Colunbia,

541 U. S. 913 (2004). The first docket entry statenment referred
the notion addressed to the Court requesting Justice Scalia's
recusal to Justice Scalia.? This seems to nmake clear that the
court as a whole took jurisdiction over the notion in the first

i nst ance. Justice Scalia then individually denied the notion,

19 See, e.g., Ernest v. US. Attorney for the S. Dist. of
Al abama, 474 U. S, 1016, (1985) (J. Powell); Kerpelman v.
Attorney Gievance Cormmin of Maryland, 450 U. S. 970 (1981) (C. J.
Burger); Serzysko v. Chase Manhattan Bank, 409 U S. 1029 (1972)
(J. Powell & J. Rehnquist).

Because the Court's denial of the notion to recuse offers
no explanation and does not show the reasoning of the justices
in deciding the recusal notion, the assunption is that the
i ndi vidual justice's decision has not been subject to court
revi ew. The failure of the Court to review an individual
justice's decision on recusal notions has been criticized in the
legal literature.

20 See, e.g., Hanrahan v. Hanpton, 446 U.S. 1301 (1980) (J.
Rehnquist); Laird v. Tatum 409 U S. 901 (1972) (J. Rehnquist);
Gavel v. United States, 409 U S 902 (1972) (J. Rehnquist); CQuy
v. United States, 409 U S 896 (1972) (J. Blackmum & J.
Rehnqui st) .

2l Cheney v. U S. Dist. Court for the Dist. of Colunbia, 540
U.S. 1217 (2004).
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publ i shing a menorandum opinion.?®> No court order was issued by
t he Court denying the notion.

153 Justice Rehnquist wote in 1972 that "under the
existing practice of the Court disqualification has been a

matter of individual decision . 23

Later, in Hanrahan,
Justice Rehnquist wote: "Since generally the Court as an
institution |eaves such notions [of recusal], even though they
be addressed to it, to the decision of the individual Justices
to whom they refer, . . . | shall treat the notion as addressed
to me individually."?*

1154 In the Cheney case, the Court's docket entry statenent
referring the recusal notion to Justice Scalia sinply stated

"In accordance with its historic practice, the Court refers the

nmotion to recuse in this case to Justice Scalia."?®

1155 The operative words are "practice," "generally," and
"historic practice.” Stating that the "historic practice" and

"practice" of the Court |eave disqualification to the individua

22 Cheney v. U S. Dist. Court for the Dist. of Colunbia, 541
U.S. 913 (2004) (Scalia, J.).

2 Laird v. Tatum 409 U.S. 824, 833 (1972) (enphasis
added) .

24 Hanrahan v. Hanpton, 446 U.S. 1301, 1301 (1980) (enphasis
added) .

25 Cheney v. U S. Dist. Court for the Dist. of Colunbia, 540

U S 1217, 1217 (2004) (enphasis added). | ndeed the novant in
the Cheney case asked the Court as a whole to address the
not i on. See Amanda Frost, Keeping Up Appearances: A Process-

Oriented Approach to Judicial Recusal, 53 U Kan. L. Rev. 531,
575 (2005) (docunenting public statenents of the Sierra Cub at
the tinme the notion was filed).
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justice is not the same thing as stating that the Court does not
have the power or jurisdiction to determne or review an
i ndividual justice's alleged disqualification. To those who
wite and read opinions carefully, the word "generally" |eaves
open the possibility of a different practice or result at a
|ater date or in a different circunstance. As one comment at or
describing the practice at the United States Suprenme Court
phrased it, "[A]lthough the standard for recusal has received
significant judicial attention, the actual procedure by which
the decision is made is truly a creature of tradition."?2®

1156 Finally, the docket records of the Court and the
"historic practice" of the Court do not tell the conplete story
about how the Court treats recusal of justices as a collective
deci si on.

1157 The Justices benefit from deliberate consultation with
their colleagues about disqualification. Justice Ruth Bader
G nsburg has stated that "[i]n the end [recusal] is a decision
t he individual Justice makes, but always with consultation anong
the rest of us."?

1158 Common judgment about recusal is not only used on an
ad hoc basis but is also used to nenorialize recusal policies in

anticipation of recurring situations. In 1993, seven sitting

justices publicly issued a "Statenent of Recusal Pol i cy"

26 R Matthew Pearson, Note, Duck Duck Recuse? For ei gn
Common Law Quidance & Inproving Recusal of Suprene Court
Justices, 62 Wash. & Lee L. Rev. 1799, 1813-14 (2005).

2l An Open Discussion with Justice Ruth Bader G nsburg, 36
Conn. L. Rev. 1033, 1039 (2004) (enphasis added)).
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relating to relatives who practice |aw and whose law firnms may
appear before the Court.?® Chief Justice Roberts, who took his
seat on Septenber 29, 2005, adopted this witten policy on
Sept ember 30, 2005. 2°

1159 A conparable recognition of the Court's collective
responsibility was also invoked when Justice Thurgood Marshal
sent his OCctober 4, 1984, nenorandum to the other Justices,
"describing a new policy on recusals he proposed to adopt in
cases involving the NAACP."3° Justice Marshall received "crisp
bl essings" in witing fromall eight other Justices.3!

1160 These actions evi dence a clear and sensi bl e
willingness on the part of the Justices to exercise their
col | ective supervisory power over both the possibility of actua
bi as and t he appearance of fairness at the Court.

1161 An even clearer exercise of the Court's inherent
institutional responsibility to provide a qualified group of

justices was evidenced on Cctober 17, 1975, when eight of the

8 See Richard E. Flamm Judicial Disqualification, Appendix
D at 1101 (2007) (reproducing the policy as issued by press
rel ease). See also Gnsburg, 36 Conn. L. Rev. at 1039
(describing the shared policy as a "witten agreenment—anyone
can read it").

? See Ross E. Davies, The Reluctant Recusants: Two Parabl es
of Suprene Judicial Disqualification, 10 Geen Bag 2d 79, 91-92
(2006). Justice Alito has also agreed to this existing policy.

30 See Ross E. Davies, The Reluctant Recusants: Two Parabl es
of Suprene Judicial Disqualification, 10 Geen Bag 2d 79, 81-82
(2006) .

31 See Ross E. Davies, The Reluctant Recusants: Two Parabl es
of Suprene Judicial Disqualification, 10 Geen Bag 2d 79, 81-82
(2006) .
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court's nine nenbers net and voted (7 to 1, with Justice Wite
in opposition), to effectively strip the voting and witing
power of Associate Justice WIliam O Douglas.® Specifically,
the other justices agreed that Justice Douglas would not be
assigned to wite any opinions and that the court would not
mandate any 5-4 decisions in which Justice Douglas was in the
majority.3 Justice Douglas had suffered a serious stroke and
“[h]is disturbingly uneven behavior inside the Court and in
public showed that he was not well enough to serve as a judge."3

1162 In other words, "when Douglas failed to recuse
himself . . . the rest of the Court took over and nmade the

n 35

decision for him The nmethod and reasons for such action are

different than the present case, but the invocation of the

32 See Ross E. Davies, The Reluctant Recusants: Two Parabl es
of Suprene Judicial Disqualification, 10 G een Bag 2d 79, 88-89
(2006) (citing Justice Byron \Wite, Letter of OCct. 20, 1975,
reprinted in Dennis J. Hutchinson, The Man Who Once Was Wi zzer
Wiite 463-65 (1998)).

33 See Ross E. Davies, The Reluctant Recusants: Two Parabl es
of Suprene Judicial Disqualification, 10 Geen Bag 2d 79, 88-89
(2006) (citing Justice Byron VWite, Letter of GCct. 20, 1975,
reprinted in Dennis J. Hutchinson, The Man Who Once Was Wi zzer
Wiite 463-65 (1998)).

34 Ross E. Davies, The Reluctant Recusants: Two Parables of
Suprene Judicial D squalification, 10 Geen Bag 2d 79, 88 (2006)
(citing David J. Garrow, Mental Decrepitude on the U S. Suprene
Court, 67 U Chi. L. Rev. 995, 1052-56 (2000)).

% Ross E. Davies, The Reluctant Recusants: Two Parabl es of
Suprene Judicial D squalification, 10 Geen Bag 2d 79, 89
(2006) . For another exanple of the justices joining to force
the renoval of an incapacitated justice in 1924-25, nanely
Justice Joseph MKenna, see David J. Garrow, Mental Decrepitude
on the U'S. Suprenme Court, 67 U Chi. L. Rev. 995, 1015-16
(2000).
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Court's institutional power over its individual nenbers is
cl ear.

1163 The conclusion to be drawn from the disqualification
practice of the United States Suprene Court is that the public
practice has not been consistent. Justices apparently
informally confer and agree on disqualification practices. Most
importantly, the Court has never denied its power to decide the
disqualification of one of its nenbers or its obligation to
provide a legally qualified forumto all litigants. | ndeed t he
Court has exercised its power to disqualify one of its own
menbers, Justice WIliam O Douglas, and forced the retirenent
of another, Justice Joseph MKenna.

1164 What is clear from examning the disqualification
practice of the United States Suprene Court is that it generally
has not reviewed the individual decision of a Justice in
response to a recusal notion, but has not ceded its power to
di squalify one of its own nenbers. 3¢

1165 Thus the practice of the United States Suprenme Court

is very different from the practice of the Wsconsin Suprene

Court. The Wsconsin Supreme Court has repeatedly reviewed an
i ndividual justice's decision to participate in a case. See
1939- 45. The practice in this state has been to exercise,

rather than to reserve, our jurisdiction to decide the nerits of

a justice's response to a disqualification notion, in the

% The United States Supreme Court has, however, reviewed
the decisions of state court judges to participate in cases and
has held that a failure to recuse nay constitute a violation of
due process. See Caperton and cases cited therein.
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defense  of [the court's] own legitimacy and  of its
integrity . "3

1166 Numerous proposals have been floated to change the
disqualification practice at the United States Suprenme Court.
No one has suggested that the Court |acks the power to change
its disqualification practice to provide for Court review of an

i ndi vi dual justice's decision not to recuse hinself or herself.

* * * *

APPENDI X C. The Recusal Practice of Qur Sister State
Suprene Courts |Is Instructive

167 This year's deci si on in Caperton has spurred
increasing comentary and a certain anmount of hand-winging
anong |awers and judges. Wth good reason. One need not
understand the furthest inplications of the decision to know
that these inplications will be significant.

1168 Dissenting from the decision, Chief Justice Roberts

observed that "Judges and litigants wll surely encounter
other[] [uncertainties] when they are forced to . . . apply the
majority's decision in different circunstances.” 129 S. C. at
2272 (Roberts, C.J., dissenting). Justice Scalia proclained:

"[ T] he principal consequence of today's decision is to create
vast wuncertainty with respect to a point of law that can be
raised in all litigated cases in (at |least) those 39 States that
elect their judges." 129 S O. at 2274 (Scalia, J.

di ssenting).

3 City of Edgerton v. Gen. Cas. Co. of Ws., 190
Ws. 2d 510, 513, 527 N.W2d 305 (1995).
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1169 An outpouring of literature and comentary discussing
a "post-Caperton" |andscape has already begun.®® State courts,
and nost imediately our own, are on the front |ines of
resolving the boiling and at tines contentious uncertainty.

170 In addressing "where we go from here,” understanding
the current recusal practices of state suprene courts and
assessing "how we got here” wll be invaluable. W have

therefore | ooked around the country at the history and practice

% See, e.g., Comments: Caperton v. A T. Mssey Coal Co.:
Due Process Limtations on the Appearance of Judicial Bias, 123
Harv. L. Rev. 73 et seq. (2009); Panela S. Karlan, Electing
Judges, Judging Elections, and the Lessons of Caperton, 123
Harv. L. Rev. 80 (2009); Lawence Lessig, Wat Everybody Knows
and Too Few Accept, 123 Harv. L. Rev. 104 (1990); Penny J.
Wiite, Relinquished Responsibilities, 123 Harv. L. Rev. 120
(2009); Terri R Day, Buying Justice: Caperton v. A T. Massey:
Canpai gn Dol |l ars, Mandatory Recusal and Due Process, 28 Mss. C
L. Rev. 359, 363 (2008-09); John G beaut, Caperton capers:
court's recusal ruling sparks states to null j udi ci al
contribution laws, A B.A J., Aug. 2009, at 21; Janes L. G bson
& Gegory A Caldeira, Canpaign Support, Conflicts of Interest,
and Judicial Inpartiality: Can the Legitimacy of Courts Be
Rescued by Recusals?, CELS 2009 4th Annual Conference on
Enpi ri cal Legal St udi es Paper, avai |l abl e at SSRN:
http://ssrn.com abstract=1428723; Stephen M Hoersting & Bradley
A. Smth, Speech and Elections: The Caperton Caper and the
Kennedy Conundrum 2008-09 Cato Sup. C. Rev. 319; Kevin C
Newsom & Marc Janes Ayers, A brave new world of judicial
recusal ? The United States Suprenme Court enters the fray, 70 The
Al abama  Lawer 5 (2009); Judi ci al Disqualification After
Caperton, Judicature, July-Aug. 2009, at 4; Statenment of H.
Thomas Wells Jr., President, Anerican Bar Association Re: Ruling
of The Suprene Court of The United States in Caperton Et Al . v.
A. T. Massey Coal Co., Inc., Et A ., June 8, 2009, available at
http://ww. abanet . or g/ abanet / nedi a/ st at enent/ st at enent . cf n’r el ea
seid=671 (last visited Jan. 5, 2010) ("[T]he standards |aid out
by the court must not be viewed as the final word on this
i ssue.").
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of recusal decisions, particularly in the other states' courts
of last resort.

171 Three core observati ons:

1. Caperton raises problens that npbst state high
courts have not yet begun to address. One recent
exception is the M chigan Suprenme Court.

2. Sonme state high courts have reviewed recusa
deci sions of their individual nenbers; others have
not . Courts have altered their practice at
different points in their history.

3. State suprene courts' recusal practice, at |east
before Caperton, has been a matter of tradition or
prudential considerations, not an espousal of a
| ack of power or jurisdiction.?3

% See, e.g., Fidelity 1Ins. & Guar. Co. v. Mch.
Catastrophic Cainms Ass'n, 773 N.W2d 243, 254 (2009) (Young,
J.) (noting "170—year-old disqualification practice"); In re

nodi fication of Canon 3A(7) of the Mnnesota Code of Judicial
Conduct, 438 N.W2d 95, 95 (Mnn. 1989) ("It has |ong been the
practice of this court to honor decisions of its individual
menbers as to whether to participate in a pending proceeding.");
Goodheart v. Casey, 565 A.2d 757, 762 (Pa. 1989) ("[U]nder our
law, a strong tradition has been established which recognizes
that each judge has the primary responsibility for determning
t he validity of a chal | enge to hi s or her
participation . . ."); Noriega Rodriguez v. Rafael Hernandez
Col on, 120 D.P.R 267, 20 P.R Ofic. Trans. 285, 289, 296 (P.R
1988) (noting one past instance of "collegially pass[ing] on the
tenability of t he di squalification of one of t he
justices . . . "; discussing "[d]ifferent factors, traditions,
| egal circunstances and principles of judicial organization,”
conparing other jurisdictions, and ultimately adopting the
"practice" that the Court not decide recusal notions en banc).
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1172 Sever al st ates’ suprene courts have explicitly
exercised or reserved the authority of the state's highest court
to disqualify one or nore of its own menbers. *°

1173 Board of Justices of Burlington v. Fenninore, 1 N.J.L.

190, 1793 W 176 (N.J. 1793), is cited as an early exanple of a
court sitting in judgnent of one of its own.* In Fenninore the
Chief Justice of the Suprenme Court of Judicature of New Jersey
had an interest in the case. The court published a declaration
by the other two judges that "the interest was too renote and
indefinite,” and that it was therefore appropriate for him to
sit and preside.

1174 In another early case, in 1863, the Suprene Court of

Florida, faced wth the question whether stock-holder and

‘0 See, e.g., Mdsk v. Superior Court of Los Angeles County,
601 P.2d 1030 (Cal. 1979) (court Ilawfully conposed of pro
tenpore justices disqualified a justice from participation after
all other justices had recused thenselves); Mtchell v. Sage
Stores, 143 P. 2d 652 (Kan. 1943) (court denied the notion to
recuse a justice; the challenged justice did not participate in
deciding the notion); State ex rel. Hall v. N ewoehner, 155 P.2d
205, (Mont. 1944) (court reviewed and denied notion to recuse
four of five justices on its nerits); State ex rel. Dep't of
Transp. v. Barsy, 941 P.2d 969 (Nev. 1997) (court denied notion
to disqualify justice) (overruled on other grounds by CES, Inc.
v. Corbitt, 21 P.3d 11 (Nev. 2001)); Goodheart v. Casey, 565
A .2d 757, 764 (Pa. 1989) ("Were disqualification is raised
before the Court and the nerit of the notion obvious, the
remai ning Justices have the duty to request that Justice to
accede to the recusal request.”); In re Inquiry Concerning a
Judge, 81 P.3d 758, 761 (Utah 2003) (per curiam (court denied
nmotion to disqualify a justice from judicial disciplinary
proceedi ngs because the facts "do not create a reasonable basis
for questioning [his] inpartiality . . . ;" challenged justice
did not participate in reviewi ng the notion).

4l See, e.g., John P. Frank, Disqualification of Judges,
Yale L.J. 605, 612 (1947).
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trustee relationships of two of its menbers were sufficient to
disqualify them under the state statute, concluded that when
there is any question about the qualification of a judge "the
safest and |legal way of determining the sane is by a decision of
the Court . . . ."%

1175 The Florida Supreme Court recognized in 1979 that its
procedural treatnment of requests for disqualification of a

justice had not always been consistent.*®* In In re Estate of

Carlton, 378 So. 2d 1212, 1216-17 (Fla. 1979), the Court
"receded" from earlier cases and adopted what it called the
"nmodern” view that each justice nust determine for hinself both
the legal sufficiency of a request seeking his disqualification
and t he propriety of wi t hdr awi ng in any particul ar
ci rcunst ances. The selection of different practices at
different tinmes mekes clear that it is a choice nmade by the
court for prudential reasons, not for lack of jurisdiction.

1176 In 1927, the Suprene Court of Gklahoma disqualified
two of its own justices from participating in a contenpt
proceeding in which the |awer argued the justices were biased
agai nst him The Okl ahoma Suprene Court flatly rejected the
argunent of the two challenged justices that they should be "the

sole and only judges of their own qualifications, and that, if

42 Trustees Internal Inprovenment Fund v. Bailey, 10 Fla.
213, 1863 W 1012, *5 (1863).

“*In re Estate of Carlton, 378 So. 2d 1212, 1216 (Fla.

1979)
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they abuse this discretion. . . the only renmedy is by a
proceedi ng for inpeachment. "%

1177 The klahoma Suprenme Court concluded that wunder the
state constitution and |laws (which are substantially simlar to
those in Wsconsin), the court had the power and authority, when
the question was properly presented, to disqualify any one or
nore of its nenbers. Wen "it was provided what constitutes
disqualification for justices of the Suprene Court, but no
provi sion was nmade under the law as to how or in what manner the
guestion of disqualification was to be determned . . . the
guestion should be determ ned by the court the same way as any
ot her question properly before it RS

1178 Sonme state suprenme courts have promulgated rules of
procedure for supreme court review of the disqualification of a
justice by the court.

1179 Most recently, in Novenber 2009, the M chigan Suprene
Court discarded its past practice that individual justices alone

6

respond to notions to recuse,*® wthout review The M chi gan

4 State ex rel. Short v. Martin, 256 P. 681, 685 (Ckla.
1927) .

4 State ex rel. Short v. Martin, 256 P. 681, 687 (Ckla.
1927) (reviewing nunerous cases; the two challenged justices
partici pated and di ssented).

4 See Fidelity Ins. & Guar. Co. v. Mch. Catastrophic
Cainms Ass'n, 773 N.W2d 243 (Mch. 2009); Adair v. State Dep't
of Ed., 709 N.W2d 567 (M ch. 2006).

A pre-Caperton 42 U.S.C. 8§ 1983 constitutional challenge to
M chigan's recusal practice allowing recusal in the sole
di scretion of the challenged justice was disnm ssed by a federa
court for failure to state a claim upon which relief may be
granted. Fieger v. Ferry, 2007 W. 2827801 (E.D. M ch. 2007).
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Suprene Court has now adopted a rule stating that if a justice's
participation in a case is challenged, the challenged justice
shall decide the issue and publish his or her reasoning for the
deci si on. If the challenged justice denies the notion for
di squalification, then upon a party's notion to the court the
entire court shall decide the notion for disqualification and
explain the reasons for its grant or denial of the notion for
di squal i fication.*

1180 Texas Rule of Appellate Procedure 16.3, promul gated by
the Suprene Court of Texas, requires that an appellate judge or
justice faced with a notion to recuse nust either individually
grant the notion or certify the matter to the entire court for
en banc consideration. The challenged judge or justice nust not
participate in the court's decision on the notion. Tex. Rules
App. Proc. Rule 16. 3.

1181 The Vernont Suprene Court adopted Rules of Appellate
Procedure nodeled on the Texas rule to provide that a justice
faced with a disqualification notion nust either disqualify
hi msel f or herself or certify the matter to the other nenbers of
the Court for decision. The challenged justice may not sit to

consider the notion. Vt. Rules of App. Proc. Rule 31(e)(2).

*” See M chigan Supreme Court, Anmendment of Rule 2.003, ADM
File No. 2009-04, effective Nov. 25, 2009, available at
http://courts. m chi gan. gov/ SUPREMECOURT/ Resour ces/ Adm ni strative
/ 2009- 04- 1125009. pdf. Al though the newly adopted rule itself is
not long, the order adopting it includes many pages of
concurring and dissenting opinions, wth attachnents, sharply
debating the nerits of the change.

33



No. 2007AP795. ssa. awb. npc

This rule supersedes the prior practice that an individua
justice rules on a notion to recuse.*®

1182 The Vernont court pronulgated its rule on an energency
basis in 1987 without resort to the customary procedures for
notice and comrent because of the large nunber of pending
notions to disqualify and the fact that the "existing appellate
rules and Code [did] not provide suitable and adequate
procedures for ruling upon notions to disqualify." Reporter's
Notes to Vt. Rules of App. Proc. Rule 31(e)(2)—32987 Energency
Amendnent .

183 In other states, statutes set forth a procedure for
the supreme court to review a justice's disqualification. For
exanple, a Nevada statute provides that the Supreme Court of
Nevada sits—w thout the participation of the <challenged
justice—to determne whether alleged bias or other grounds
require the disqualification of one of its menbers. Nev. Rev.
Stat. Ann. § 1.225(4) (2009).

1184 In several states, the historic practice appears to be

for an individual justice of the suprene court to decide a

“8 See State v. Hunt, 527 A 2d 223, 224 (Vt. 1987) ("For 200
years our |aw has dictated that each individual judge decide
according to the dictates of conscience the issue of his or her
ability to sit inpartially in judgnent.").
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motion for his or her recusal w thout decision or formal review

by the other nenmbers of the court.?®

4 See, e.g., Stilley v. James, 53 S.W3d 524 (Ark. 2001)
(notion to disqualify all justices; "each justice individually
declines to disqualify"); In re Estate of Carlton, 378 So.
2d 1212, 1216-1217 (Fla. 1979) (each justice nust determ ne for
himself both the legal sufficiency of a request seeking his
disqualification and the propriety of wthdrawing in any
particular circunstances); People v. WIson, 497 N E. 2d 302,
303-04 (Ill. 1986) (Sinon, J.) (Justice Sinon individually
recusing hinself "to avoid the appearance of inpropriety"; "I
reject t he suggestion advanced by t he State's
Attorney . . . that my colleagues have the authority to
disqualify ne. . . . |1 also reject the suggestion that ny
col | eagues have the authority to order nme to participate.");
Peterson v. Borst, 784 NZE 2d 934 (Ind. 2003) (Boehm J.)
(individually denying recusal notion; explaining nonrecusal,
applying "reasonable objective person" analysis); Dean V.
Bondur ant , 193 S . W3d 744, 746  ( Ky. 2006) (Roach, J.)
(individually granting recusal notion; "the decision to recuse
should not be nmade lightly by a Kentucky Suprenme Court
Justice.”); In re nodification of Canon 3A(7) of the M nnesota
Code of Judicial Conduct, 438 NW2d 95 (Mnn. 1989) (notion
addressed to court to renove the chief justice from

participation; court nenorandum states: "[We have declined to
rule on this notion and instead we refer the matter to Chief
Justice Popovich individually for decision.”); In re \Wiltenmade

1974 N. Y. LEXIS 1851 (N.Y. C. on the Judiciary 1974) (court
di sm sses notion to recuse chief judge of court of appeals; "the
practice of the Court is for the individual Judge to decide the
guestion; Chief Judge denied the notion); Noriega Rodriguez v.
Raf ael Hernandez Colon, 120 D.P.R 267, 20 P.R Ofic. Trans.
285, 296 (P.R 1988) (considering different approaches and
adopting individual decision of a justice as a prudential
matter); Cohen v. Manchin, 336 S. E 2d 171, 175-76 (W Va. 1984)
(chal l enged justice declined to recuse hinself; court concluded
that "where a notion is made to disqualify or recuse an
i ndi vidual justice of this Court, that question is to be decided
by the challenged justice and not by the other nenbers of this
Court.").
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In Bradbury v. Idaho Judicial Council, No. 36175, __ P. 3d
_, 2009 W 2882874 (ldaho Sept. 10, 2009), a trial court judge
nmoved to disqualify four of the five justices of the |Idaho
Suprene Court, presiding over a disciplinary case. The Chief
Justice recused hinself, and the remaining four justices denied
the disqualification notions filed against them they held
against the trial court judge on the nerits. Al though observing
that disqualification is left "to the sound discretion of the
judicial officer hinmself,"” id. at *5, the opinion issued by all
four justices reviewed the disqualification clains. Thi s
opinion can be interpreted to nean that the four justices were
joining individually in collectively denying the notion to
recuse. (Kidwell, J., dissenting on grounds other than
di squalification).
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1185 None of these observations regarding the history and
the recusal practices of the state supreme courts provides a
reason for this court to depart fromits established practice of
reviewing an individual justice's decision not to disqualify
hi msel f or herself. Those high courts which have, in the past,
chosen not to review the recusal decisions of individua
justices nmust now contend with how they wll guarantee due
process in the wake of Caperton. In Wsconsin we should stay

t he cour se.

For justices' various viewpoints regarding the question
whet her the M ssissippi Suprene Court may renpbve a sSitting
justice over his objection from considering a case, see Tighe v.
Crosthwait, 665 So. 2d 1341 (M ss. 1995). Because the justice
eventually recused hinself, the issue becane noot. In a later
case, on a notion to disqualify five of the nine justices
(including the chief justice), because of the "inportance of the
issue,"” the challenged "justices have submtted the notion and
those filed in other cases to the en banc conference for
consideration by the full Court." See Washington Mit. Finance
Group v. Blacknon, 925 So. 2d 780, 783, 797 (Mss. 2004), in
which the Chief Justice wote "for the court” holding that the
nmotion is without nerit and should be denied as to each of the
j usti ces. The other four challenged justices concurred in the
deci sion. The Tighe decision is not nentioned.

37
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1186 N. PATRI CK CROOKS, J. (concurring). | have not
voted to deny or to grant these notions, nor has Chief Justice
Abr ahanson or Justice Bradley. | agree with them that a deni al
is clearly inappropriate now. These notions deserve ful
briefing and oral argunents.? Applying law to facts, after
briefing and argunent, is the job that Wsconsin Suprene Court
justices were elected to do, and this court should do it.

1187 The circunstances surrounding this matter have changed
in significant ways. After reviewing the allegations and the
relevant case law, | was initially ready, in the early stages of
the matter, to deny the notion directed to the court to require
Justice Gableman's recusal. M initial position was based on ny
understanding at that time that the reasoning of the majority of
the court would address the petitioner's argunments concerning
Caperton, and that the reasoning would be set forth in a denial
order. | expected that the court would take the position that
we had jurisdiction or power to consider the matter fully. My
initial position was also based on the allegations in the
initial notion having to do wth canpaign statenents. I
expected I would be voting with the majority of the justices in
denying the notion. As it turns out, ny expectation could not
be realized.

1188 | wite separately to express ny consternation, first,
that three justices refuse to address adequately the very
serious issues raised by these notions. Because they take the

position that the court has no power to do what Allen asks,

! Chief Justice Abrahamson's writing, Y7 116, 125-127.

1
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their witings dodge the analysis that could be undertaken to
di stinguish Allen's due process claim from that of the litigant
in Caperton>—analysis that is essential to the disposition of
this matter.® The witings by Justices Roggensack and Prosser,
thus, essentially treat the due process claimas nonjusticiable.
That was the approach of Justice Scalia's dissent* regarding the
due process claim presented in Caperton. On matters of United
States constitutional law, this court is bound by the hol ding of
the majority of the United States Suprenme Court. Furt her,
what ever Caperton may or may not nean, it at least is clear that
a justice's subjective determination that he or she can be

inmpartial is no | onger enough:

The difficulties of inquiring into actual bias, and
the fact that the inquiry is often a private one,
sinply underscore the need for objective rules.
O herwise there may be no adequate protection against
a judge who sinply msreads or m sapprehends the real
nmotives at work in deciding the case. The judge's own

2 Caperton v. A T. Mssey Coal Co., 129 S. CO. 2252, 2265
(2009) (reversing a judgnment of the Supreme Court of Appeals of
West Virginia on the grounds that the Due Process C ause of the
Fourteenth Anendnent to the United States Constitution was
violated when a justice in the majority participated in the case
when obj ective standards required recusal).

3 Like Justice Ziegler, | would have this court interpret
and exam ne the applicability of the Caperton decision, though I
woul d have this court order briefing and oral argunment before
doi ng so, and Justice Ziegler would not. See Justice Ziegler's
writing, 271.

4 Caperton, 129 S. . at 2275 (Scalia, J., dissenting)
("The Court today continues its quixotic quest to right all
wongs and repair all inperfections through the Constitution.
Al as, the quest cannot succeed—which is why sone wongs and
i nperfections have been called nonjusticiable.").

2
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inquiry into actual bias, then, is not one that the
| aw can easily superintend or review .

Caperton v. A T. Mssey Coal Co., 129 S. C. 2252, 2263 (2009).

Thus, "[i]n lieu of exclusive reliance on that persona
inquiry,” an analysis of a claimed Due Process Cl ause violation
considers "objective standards that do not require proof of
actual bias." Id. It is highly significant that in reaching
the decision that recusal was required in the Caperton case, the
United States Suprene Court stated directly, "W do not question
[Justice Benjamn's] subjective findings of inpartiality and
propriety. Nor do we determ ne whether there was actual bias."
| d. It is therefore abundantly clear that a determ nation that
a subjective finding was nade by a justice—a determ nation that
Justices Prosser, Roggensack, and Ziegler make in Part 11.B. —
sinply cannot be dispositive.

1189 Second, w thout briefing and w thout discussion of the
suppl enental filings, which have not been taken up by the court,
this notion has been disposed of without a thorough airing of

most of the issues.® The supporting material in the suppl enental

® A suppl enental filing providing additional authorities was
filed August 13, 2009. A supplenental notion filed Septenber 21,
2009, directed to the court as a whole, seeks review of Justice
Gableman's individual denial of the nmotion for recusal on
statutory and ethical grounds, and alleges that he did not make
the determnation required by Ws. Stat. 8 757.19(2)(g), which
mandates a justice's disqualification when in fact or in
appearance, the justice cannot act in an inpartial mnmanner. A
second supplenent to the notion was filed Decenber 11, 2009, and
it summarizes the reasons for the new filing thus:

This supplenment is necessary because (1) the Court has

not ruled on the parties' joint position that full

briefing is necessary to resolve the inportant issues

presented in M. Alen's notion, (2) inclusion of

other recent developnments following the filing of
3
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filing of Septenmber 21, 2009, is particularly troubling. It
details public statenents nmade by Justice Gableman's attorney
before a three-judge panel of the court of appeals, and at a
press conference thereafter.® These statements, made on Justice
Gabl eman's behalf to explain his canpaign strategy against an
opponent, startled and appalled many in the legal community.
The statenents have changed this case drastically for severa
reasons. Wil e Justice Gableman has recently publicly pledged
to treat all persons fairly, including defendants in crimna
cases, he has not repudiated any of the public statenents nmade
by his attorney, even those nade at the press conference. The
statenents made at the press conference included one attacking
the opponent as a public defender for being "wlling to

represent” a person accused of a sex crinme against a child and

Al len's ori gi nal and suppl enment al not i ons are
necessary to conplete the record, especially should
this matter have to go to federal court, and (3)
recent statenments by certain nenbers of the Court
reflect a serious msunderstanding of the possible
rel evance of the First Anendnent to the issues of
recusal raised in Allen' s notion.

® The statements made before the panel as part of a hearing
on an ethics conplaint brought by the Wsconsin Judicial
Comm ssion included statenments that deliberately conflated the

roles of a justice and a public defender. They i ncl uded
statenents that Justice Gableman's opponent was "willing to find
a |oophole, whatever result that nmanifests,” even for a
def endant who was "evil," and that the nessage of a canpaign ad
was, "[T]his guy is willing to find a |oophole for such an evi

person, do we really want him on the State Suprene Court |if
that's his m ndset?" In the matter of Judicial D sciplinary

Proceedi ngs Agai nst the Honorable M chael J. Gabl enan, W sconsin
Judi ci al Conmm ssion v. Hon. Mchael J. Gableman, No. 2008AP2458-
J, slip op. at 18 (2009) (Deininger, J., concurring) (quoting
Tr. of Oral Argunent).
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characterizing that representation as "wllingness to subvert
our system of . . . bringing crimnals into account."” Those
statenents dramatically msrepresent the role of attorneys in
the crimnal justice system and, as the nost recent filing by
Al'len, dated Decenber 11, 2009, indicates, the statenents have
drawn a response from the Wsconsin State Bar Board of
Governors. The Board unani nously adopted, by a vote of 43-0, a
public policy position originally proposed by the Crimnal Law

Section of the State Bar, conposed of both prosecutors and

defense counsel, as well as judges, that reiterates the
necessity of "Vvi gor ous representation for al | crim nal
defendants,” in order to maintain the integrity of the justice
system ’

1190 Justice Gableman infornmed the nmenbers of the court, on
February 4, 2010, that he was withdrawing from participation in
the court's consideration of the recusal issue; his decision to
do so recognizes the bedrock principle of law that predates the
American justice system by nore than a century—that "no man is
allowed to be a judge in his own cause"—a principle recently

repeated by Justice Anthony Kennedy, witing for a majority of

" The full text of the position can be found at the web site
of t he W sconsin Bar Associ ation
(http://ww. wi sbar. org/ AM Tenpl at e. cf n?Sect i on=News&Tenpl at e=/ CM
/ Cont ent Di spl ay. cf m&Cont ent | D=88343) .

5
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the United States Supreme Court in the Caperton case.®
commend himfor his w thdrawal deci sion.

1191 The record now before the court <contains serious
all egations, some of which go well beyond canpaign speech.
Gven the allegations that have been presented to the court,
especially the evidence detailed in the supplenmental notion, |
believe this court has no choice but to exercise its power to
address these notions on the nerits.

1192 Though, as noted above, | initially expected to vote
to deny Allen's notion, | cannot join any opinion that is based
on the premse that the court sinply has no power to entertain
the notion. Further, | cannot join any disposition of Allen's

notions that fails to recognize and deal with the fact that

Caperton requires, at a mninmm a new |look at our
interpretation of the recusal statute. | join Chief Justice
Abr ahanson and Justice Bradley, and | wite separately for the

reasons given and because of ny concern for the institution of
the Wsconsin court system—an institution that exists, not for
its own sake, but for the purpose of protecting the

constitutional rights and liberties of Wsconsin citizens.

8 Caperton v. A T. Massey Coal Co., 129 S. Ct. 2252, 2265
(2009) (reversing a judgnment of the Supreme Court of Appeals of
West Virginia on the grounds that the Due Process C ause of the
Fourteenth Anendnent to the United States Constitution was
violated when a justice in the majority participated in the case
when obj ective standards required recusal).
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1193 For the foregoing reasons, | concur.
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1194 PATI ENCE DRAKE ROGGENSACK, J. Aaron Antonio Allen
(Allen) noves the court for an order disqualifying Justice
M chael Gableman from further participation in these proceedi ngs
after the entire court, including Justice Gblenman, acted to
accept Allen's petition for review Al l en bases his notion on
the due process clauses of the Fourteenth Anendnent of the
United States Constitution and Article I, Sections 1 and 8 of
the Wsconsin Constitution.

195 Allen's notion assunmes that a mpjority of this court
has the power to disqualify a fellow justice from participation
in a pending matter. This assunption presents a question for
the entire court because each justice is equally affected by
whet her we conclude that a majority of the court has the power
to disqualify a fellow justice.

196 Qur decision on this issue does not depend on the
factual context in which it arises, i.e., the issue would be the
sane if the notion to disqualify were directed at any justice
This is so because the vote of each justice on the scope of the
court's power in regard to preventing a judicial peer fromfully
performng his or her elected office affects every justice on
the court, in this case and in future cases as well. Therefore,
if one justice were disqualified from participating in the
decision on whether four justices may disqualify a fellow
justice from fully performng his or her elected office, all
justices would be disqualified from participating because all

are equally affected by our decision on this issue.
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1197 For the reasons set forth in Section II1.A, we
conclude that a majority of the Wsconsin Suprene Court does not
have the power to disqualify a fellow justice from fully
performng his or her elected office as a justice of the
W sconsin Supreme Court. Justices David T. Prosser, Patience
Drake Roggensack and Annette Kingsland Ziegler join the
concl usi ons above and Section II.A of this opinion. Justice
M chael J. Gableman chose to withdraw from participation in
Section II.A , even though United States Suprenme Court Justices
do not recuse thenselves from simlar notions. United States
Suprenme Court Justices at whom disqualification notions are
directed participate in the decisions on such notions.?

1198 In addition, Allen noves the court, pursuant to Ws.
Stat. § 757.19(2)(g) (2007-08),%2 for an order disqualifying
Justice Gableman from participating in the consideration of this
matter, all eging that he is disqualified by Jlaw from
partici pation.

1199 W conclude in Section I1.B. that Allen's notion is
legally insufficient to state a claim cognizable under the due
process clauses of the federal and state constitutions and that
Justice Gableman fully perforned his responsibilities under Ws.
Stat. 8 757.19(2)(9). Accordingly, we vote to deny Allen's

nmotion to disqualify Justice Gableman. Justices David T.

! See infra 926, notes 11-12.

2 Al'l subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.
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Prosser, Patience Drake Roggensack and Annette Kingsland Ziegler
join in this decision. Justice Mchael J. Gableman has never
participated in the decision set out in Section II.B

200 Chi ef Justice Abrahanson, Justice Bradley and Justice
Crooks decide that they have the power to disqualify another
duly elected justice from participation in a pending matter if
they think he or she should be renoved. See Chief Justice
Abr ahanson, Justice Bradley and Justice Crooks's witing
[ herei nafter Abrahanmson, C.J.'s witing], passim However, they
do not decide Allen's notion, preferring to have briefing and
oral argunent before they do so. |d.

| . BACKGROUND

1201 Allen has filed one notion to Justice Gableman
individually and two notions to the court as a whole, seeking to
disqualify Justice Gableman from further participation in this
pr oceedi ng. Allen's first notion was filed on April 17, 2009
Allen clainms that Justice Gableman's continued participation
violates his rights wunder the due process clauses of the
Fourteenth Anmendnent of the United States Constitution and
Article I, Sections 1 and 8 of the Wsconsin Constitution and
that Justice Gableman is disqualified by law, pursuant to Ws.
Stat. 8 757.19(2)(g), fromfurther participation.

202 Al l en bases his disqualification notions, to the court
as a whole and to Justice Gableman individually, on canpaign
speech by Justice Gablenman, canpaign speech by his canpaign
conmmittee and its spokesman and canpai gn speech by independent
third parties during the course of Justice Gableman's 2008

3
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canpai gn. Allen also objects to coments Justice Gableman's
def ense counsel nmade. Allen alleges that the canpaign speech
and defense counsel's speech evidence bias and the appearance of
bias by Justice Gableman against all defendants in crimnal
pr oceedi ngs.

1203 On Septenber 10, 2009, Justice Gableman addressed
Allen's notion that was directed to himindividually. He issued
a witten order denying Allen's notion for his disqualification
based on Allen's assertion that Justice Gableman was
disqualified by law, pursuant to Ws. Stat. 8§ 757.19(2)(g), from
participating in this proceeding, and that Justice Gableman's
continued participation denied him due process of law.® Justice
Gabl eman's  Septenber 10, 2009, order was followed by a
Suppl enrental Motion for Recusal in which Allen requested the
entire court to "determ ne whether [Justice Gableman] actually
made the determ nation required by Ws. Stat. 8§ 757.19(2)(g)."

1. DI SCUSSI ON

A. VWhet her Four Justices Have the Power to
D squalify a Fellow Justice

1204 One part of this proceeding involves a notion that
four justices disqualify a fellow justice from further
partici pation. That notion is based on sweeping allegations
that canpaign speech, including nultiple radio and television

commercials by the justice's canpaign committee and independent

3 Justice Gabl eman further explained his reasons for denying
Allen's notions in a supplenental order issued January 15, 2010.

4
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4 are all

third parties, as well as statenents by defense counsel,
attributable to a justice and that this "speech" evidences bias
and the appearance of bias against all defendants in crimnal
pr oceedi ngs. Allen alleges he would be denied due process of
law under the Fourteenth Anmendnment to the United States
Constitution and Article |, Sections 1 and 8 of the Wsconsin
Constitution if that justice participates in this proceeding.

1205 Allen makes no allegation that Justice Gableman is
bi ased against him personally, that he has had any past
i nvol venent in or know edge of Allen's case, or that he has any
stated position toward the issues that Allen has presented in
this case. In short, Allen's notion effectively seeks
disqualification of a justice in all crimnal cases on grounds
of alleged bias against all crimnal defendants.

1206 Whet her four justices have the power to disqualify a
fellow justice from fully performng his or her elected office
is a question that the entire court ought to address in advance
of deciding Allen's nmotions directed at Justice Gableman. A
decision on this issue is necessarily for the entire court
because we have never decided this question and each justice on
the court is equally affected by whether we conclude that a

majority of the court has the power to disqualify a fellow

* Justice Crooks finds fault with Justice Gableman's silence
in regard to statenents his attorney is alleged to have nade.
Justice Crooks's dissent, 1189. However, as Justice Crooks
surely knows, Justice Gableman is involved in pending litigation
and it is not unconmmon for a party to refrain from comment at
such a time.
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justi ce. Qur decision on this issue does not depend on the
factual context in which it arises, i.e., the issue would be the
sane if the notion to disqualify were directed at any justice.
This is so because the vote of each justice on the scope of the
court's power in regard to preventing a judicial peer fromfully
performng his or her elected office affects every justice on
the court, in this case and in all future cases as well.
Therefore, if one justice were required to disqualify hinself or
herself from consideration of so inportant a question, every
justice would be required to disqualify hinself or herself.

1207 W conclude that a mpjority of the justices on this
court do not have the power to disqualify a fellow justice from
participation in a proceeding before this court.®> Qur decision
is supported by the past practices of this court and by the
past, and current, practices of the United States Suprene Court.

208 While our past practices do not establish precedent,
we note that in all past decisions of this court, when the
justice against whom a disqualification notion was nade was
capabl e of deciding the notion, our review has been |limted to
whet her that individual justice nade the determ nation that the
notion required. In such cases, "[t]he reviewing court []
objectively decide[s] if the judge went through the required

exercise of nmaking a subjective determnation. . . . This is

°> The Wsconsin Constitution establishes a Wsconsin Suprene
Court consisting of seven co-equal justices. Ws. Const. art.
VII, 8 4(1). The Constitution does not grant any particular
justice or group of justices power over a judicial peer wth
respect to whether he or she nmay hear a particul ar case.
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all that is required.” Donohoo v. Action Ws., Inc., 2008 W

110, 9124-25, 314 Ws. 2d 510, 754 N.W2d 480 (concluding that

Justice Butler, himself, decided that he could be inpartial);?®

see al so Jackson v. Benson, 2002 W 14, 12, 249 Ws. 2d 681, 639

N. W2d 545 (concluding that the notion to vacate an opinion in
which Justice WIlcox participated was frivolous due to the

inordinate delay); Gty of Edgerton v. Gen. Cas. Co. of Ws.,

190 Ws. 2d 510, 521-22, 527 N.W2d 305 (1995) (concluding that
Justice Geske's disclosure in open court that she would be
inpartial despite the nature of her husband' s enployer showed
she, herself, made the required subjective determ nation); State

v. Am TV & Appliance of Mdison, Inc., 151 Ws. 2d 175, 183

443 N W2d 662 (1989) (concluding that once Justice Bablitch,
himsel f, decided that he <could be inpartial, he was not
disqualified by law from participating in the proceeding).

1209 The rationale in those <cases is consistent, but

Donohoo, Jackson, City of Edgerton and Anmerican TV do not

address the broader issue that affects each justice equally,
with which we are concerned in Section II.A That is, does a

majority of the justices on this court have the power to prevent

® Abrahamson, C. J.'s witing inplies that in Donohoo V.
Action Ws., Inc., 2008 W 110, 314 Ws. 2d 510, 754 N W2d 480,
the court reviewed the nerits of whet her a justice ought to
have disqualified hinself. Abrahanson, C J.'s witing, 942.
That is incorrect because the court did not decide whether
Justice Butler correctly concluded that he could be inpartial
The court decided only that "Justice Butler clearly determ ned
that he could be inpartial.” Donohoo, 314 Ws. 2d 510, 925
(enmphasi s added).
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a sitting justice fromfully participating in the work of his or
her el ected office.

9210 I n Donohoo, Jackson, City of Edgerton and Anerican TV,

the notions seeking disqualification of a justice cane after the
court had issued its decision in a pending case. However, as

with Allen's notion, In re Disciplinary Proceedings Against

Crosetto, 160 Ws. 2d 581, 466 N. W 2d 879 (1991),

di squalification was sought before the court issued its
deci si on. In Crosetto, the Wsconsin Suprene Court addressed
whet her al | justices ought to be di squalified from
partici pation. Crosetto's notion for disqualification alleged

that each justice had a personal interest in the disciplinary
proceedi ng because of Crosetto's personal criticisnms of the
justices in an ancillary proceeding. Id. at 584. Crosetto
based his notion for disqualification on the appearance of a
lack of inpartiality. I1d. He cited Ws. Stat. 8§ 757.19(2), and
he also cited the due process clauses of the federal and state
constitutions as |egal bases for his notion. [|d. at 583.

211 Six justices on this court did not convene to decide
whet her a seventh justice could participate in the decision in
Crosetto. | nstead, each justice of the court decided Crosetto's
due process nmotion for himself or herself.’ As the court

expl ai ned:

" Chief Justice Abrahanson is the only justice now serving
on the Wsconsin Suprene Court who was also a nenber of the
W sconsin Supreme Court when In re Disciplinary Proceedings
Agai nst Crosetto, 160 Ws. 2d 581, 466 N wW2d 879 (1991), was
deci ded.
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The menbers of this court, individually, have
determined that none has a significant persona
i nt erest in the outcone of this disciplinary

proceedi ng such as would require our disqualification.
Each is satisfied that his or her inpartiality in this
proceeding is uninpaired and, further, that our acting
in this matter does not create the appearance of a
| ack of inpartiality.

Id. at 584 (enphasis added).

1212 Chief Justice Abrahanmson, who was a nenber of the
court that decided Crosetto's notion, did not disqualify herself
or request that the other justices decide Crosetto's due process

chal l enge for her. Instead, she individually decided for

herself that she was not disqualified from further participation
by the due process «clauses of the federal and state
constitutions or by Ws. Stat. § 757.19(2).8 Id. She also wote
a separate opinion that dissented from the discipline inposed
and addressed whether a justice should apply a subjective or an
objective standard to Crosetto's notion for disqualification.
Id. at 602-03 (Abrahanson, J., dissenting). The issue of
whet her soneone other than then-Justice Abrahanson shoul d decide
whet her she should be disqualified was never nentioned in her

separate opi nion.

8 Abrahamson, C. J.'s witing above attenpts to divert
attention froma conparison of then-Justice Abrahanson's acts in
Crosetto with her current position by asserting that she "did

not join" the per curiam opinion. Abrahanson, C. J.'s witing,
10 n. 2. This is not a forthright statenment to the reader.
Chi ef Justice Abrahanson, then-Justice Abrahanson, was the only
woman justice when Crosetto was decided. Therefore, the

statenent in the per curiam that "her inpartiality in this
proceeding is uninpaired®" nust refer to the decision of then-
Justi ce Abrahanson
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1213 However, now that the disqualification notion is not
directed at her, Abrahanson, C. J.'s witing argues that four
justices of this court have the power to disqualify another
justice from participation. Abrahanmson, C. J.'s witing, Y34.
This position is in direct conflict with the action that she

took on her own behalf in Crosetto. She cites Case v. Hoffnan,

100 Ws. 314, 74 N.W 220 (1898), in support of her contention
Abrahanson, C. J.'s witing, 9939-41. However, Case does not
support the position she takes.

214 Case arose in a very interesting context because
Justice Newran, for whom disqualification was sought, was dead
when the court took up the notion. Case, 100 Ws. at 354.
Justice Newmran had previously participated in the decision, but
he had never ruled on the disqualification notion. Id.
Therefore, the remaining justices had to decide it, as Justice
Newman obviously could not. Accordingly, Case is not support
for this court to determne that a nagjority of the justices have
the power to disqualify a justice from participating in a
proceedi ng before the court.

1215 It is inperative to note that Case was published |ong
bef ore t hen-Justi ce Abr ahanmson' s deci si on in Crosetto.
Therefore, if Chief Justice Abrahanson truly understood Case's
holding to require the court to act in the manner that she now
urges, she would have acted differently in Crosetto. The reader
should note that despite nore than 50 pages of narration and a
vol um nous appendi x, Abrahanson, C J.'s witing fails to nention
any reason for Chief Justice Abrahanson's change of position,

10
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now that it is not she, but rather, a different justice, who is
the subject of a disqualification notion.

1216 Abr ahanson, CJ.'s witing also cites State .
Carprue, 2004 W 111, 274 Ws. 2d 656, 683 N.W2d 31, as support
for the power of four justices to disqualify another justice
Abrahanson, C J.'s witing, 9186 n.54. Car prue does not support
their position. Carprue involved a claimthat a circuit court
j udge should have disqualified herself. Carprue confirmed that
a judge's decision about disqualification is "up to the judge's
own determnation. This provision '|leaves the responsibility of
wthdrawal to the integrity of the individual judge.'"™ Carprue,

274 Ws. 2d 656, 161 (quoting State v. Harrell, 199 Ws. 2d 654,

665, 546 N W2d 115 (1996)).

217 Furthernore, it is a vastly different matter for this
court to review whether a circuit court judge should have
participated in a proceeding at the circuit court than it is to
conclude that the mpjority of this court has the power to
disqualify a fellow justice from participation in a pending
matter. Wen a circuit court judge is disqualified from

participating in a proceeding, another circuit court judge takes

11
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his or her place. However, when a suprene court justice is
di squalified, no other person can take his or her place.?®

9218 The <critical nature of a justice's decision on a
motion for disqualification was explained by United States
Suprenme Court Justice Ruth Bader G nsburg in the context of the
question of disqualification of a Suprenme Court Justice. She
said, "Because there's no substitute for a Suprene Court
Justice, it is inportant that we not lightly [disqualify]

oursel ves." Ruth Bader G nsburg, The Day, Berry & Howard

Visiting Schol ar: An Open Discussion with Ruth Bader GG nsburg,

36 Conn. L. Rev. 1033, 1039 (2004).

1219 The W sconsin Suprene Court's history of requiring the
justice who is the focus of a disqualification notion to decide
the notion is consistent with the precedent of the United States

Suprenme Court.'® \Wien a notion is made to disqualify a justice

® Abrahamson, C. J.'s witing extensively relies on judicial
disqualification opinions regarding circuit court  judges,
wi thout inform ng the reader that the judge who was the focus of
the notion was a circuit court judge and w thout pointing out
the difference between our disqualifying a circuit court judge

as conpared with disqualifying a judicial peer. See discussions
of In re Hon. Charles E. Kading, 70 Ws. 2d 508, 235 N.W2d 409
(1975); State v. Harrell, 199 Ws. 2d 654, 546 N w2d 115

(1996); State v. WAl berg, 109 Ws. 2d 96, 325 N.W2d 687 (1982).
Abrahanson, C.J.'s witing, passim

0 1n a 2004 interview, United States Supreme Court Justice
Rut h Bader G nsburg clearly explained that the decision about
whet her a Suprene Court Justice is disqualified from
participation in a proceeding is always nade by the individual
justi ce. Rut h Bader G nsburg, The Day, Berry & Howard Visiting
Scholar: An Open Discussion with Ruth Bader G nsburg, 36 Conn.
L. Rev. 1033, 1039 (2004).

12
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of the United States Suprene Court, either the justice for whom
disqualification is sought addresses the notion individually,

e.g., Cheney v. United States District Court for the District of

Columbia, 541 U S. 913 (2004)* (Justice Scalia sitting
individually in response to the Sierra Cub's notion to
disqualify hinm, or, less frequently, the entire Supreme Court,
including the justice for whom recusal is sought, issues a one

sentence denial of the notion for disqualification, e.g., Ernest

v. United States Attorney for the Southern District of Al abama,

474 U.S. 1016 (1985).1?

220 The United States Suprenme Court has never held that a

majority of that Court has the power to disqualify a judicial
peer, i.e., a duly appointed and confirnmed United States Suprene
Court Justice, fromparticipating in any case to cone before the

Court Dbecause of an allegation that the justice at whom the

11 See also Mcrosoft Corp. v. United States, 530 U.S. 1301
(2000) (wherein Justice Rehnqui st responded denying a notion for
his disqualification); Hanrahan v. Hanpton, 446 U S. 1301 (1980)
(Justice Rehnquist denying a notion for his disqualification);
Laird v. Tatum 409 U. S. 901 (1972) (Justice Rehnquist denying a
nmotion for his disqualification); Gavel v. United States, 409
US 902 (1972) (Justice Rehnquist denying a notion for his
disqualification); @Gy v. United States, 409 U S. 896 (1972)
(Justice Blackmun and Justice Rehnquist individually denying
noti ons requesting disqualification of each justice).

12 See also Kerpelman v. Attorney Gievance Conmin of M.,
450 U.S. 970 (1981) (summary denial of notion to disqualify
Chief Justice Burger); Serzysko v. Chase Munhattan Bank, 409
US 1029 (1972) (summary denial of notions to disqualify
Justice Powell and Justice Rehnquist).

13
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motion was directed was not inpartial.?® As Justice Robert
Jackson explained, "[t]here is no authority known to me under
which a majority of this Court has power under any circunstances
to exclude one of its duly comm ssioned Justices fromsitting or

voting in any case.”" Jewell Ridge Coal Corp. v. Local No. 6167

United Mne Wrkers of Am, 325 U S. 897, 897 (1945) (Jackson,

J., concurring).

1221 Simlarly, in the nore than 150 vyears that the
W sconsin Suprenme Court has served the people of Wsconsin, it
consistently has followed the practice of the United States
Suprene Court in regard to disqualification of a judicial peer.

1222 Allen cites Caperton v. A T. Mssey Coal Co., Inc.,

5566 U.S. _, 129 S . 2252 (2009), as support for his
assertion that a mjority of this court should disqualify a
judicial peer. Caperton has no relevance here. First, the

Uni ted St ates Supr ene Court was not consi dering t he

3 1n 1975, after Justice WIlliam O Douglas suffered a
serious stroke that left him severely conprom sed, seven of the
remaining justices decided not to assign Justice Douglas any
nore opinions to wite. However, they did not disqualify
Justice Douglas from all further participation in Court
proceedi ngs, even in his very conprom sed condition. He was not
forced off any case. See David J. Garrow, Mental Decrepitude on
the U S. Suprene Court: The Historical Case for a 28th
Amendnent, 67 U. Chi. L. Rev. 995 (2000). The action taken
regarding Justice Douglas has nothing to do with whether four
justices can disqualify a fully conpetent nenber of this court
from a pending proceeding. Abrahanson, C J.'s witing's
description of the actions taken by the United States Suprene
Court after Justice Douglas had suffered a stroke is not
accur at e. See Abrahamson, CJ.'s witing, 962, Appendix B
19161- 62.

14
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disqualification of a judicial peer in Caperton; rather, it was
considering the disqualification of a state court justice.
Second, the state court justice did decide all nmotions for his
di squalification; other state court justices did not decide
them even though they voiced their opposition to his decisions.
223 Abrahanson, C J.'s witing also asserts that a federal
constitutional <claim nust be addressed and that a state
constitutional claim nust have a renedy. The witing then
assunes that a mpjority of the court nust decide those clains.
Abrahanson, C J.'s witing, 9146, 9147 n.22. W agree that
constitutional questions properly presented should be addressed
and that providing a renedy for neritorious clains is inportant.
However, addressing clainms and providing a renedy do not require
that a majority of the court have the power to disqualify a
fellow justice from court proceedings. Constitutional clains,
both federal and state, are addressed by the individual justice
agai nst whom the allegations were made, just as they were in
Crosetto, when then-Justice Abrahanmson decided for herself
whether the allegations that the due process clauses of the
federal and state constitutions required her disqualification.
Crosetto, 160 Ws. 2d at 584. As the opinion she joined stated,

"Each is satisfied that his or her inpartiality in this

proceeding is uninpaired and, further, that our acting in this

15
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matt er does not create the appearance of a lack of
inpartiality." 1d. (enphasis added). '

224 Chief Justice Abrahanson, Justice Bradley and Justice
Crooks contend that four justices of this court have the power
to renove another justice under our superintending powers.
Abrahanson, C. J.'s witing, 9148. There is a process by which a
justice nmay be renoved fromthe court, but only with due process
accorded to the justice. All judges and justices accept the
constitutional provisions for their renoval and the renedies
avai |l abl e under the judicial code upon election to the judicia
branch of governnent.!® However, those bases for renoval are a
far cry from what Abrahanson, C. J.'s witing IS proposing. She
asserts that four justices can disqualify a fellow justice based
on the allegation that a defendant's due process rights were

violated by canpaign speech. She accords no substantive

14 Chief Justice Abrahamson, then-Justice Abrahamson, was
the only wonman justice on the Wsconsin Suprene Court when
Crosetto was deci ded. Therefore, she did decide, for herself,
Crosetto's notion to disqualify her on the basis of the state
and federal due process cl auses.

15 A justice of the Wsconsin Supreme Court can be renoved
only through inpeachment (Ws. Const. art. VII, 8 1), defeat in
an election (Ws. Const. art. VII, 8 4(1) & 8 9; Ws. Const.

art. Xlll, 8 12), as part of a disciplinary proceeding by the
suprene court for cause or disability (Ws. Const. art. VII,
8§ 11), by address (Ws. Const. art. VI, 8 13), or if the

| egislature were to inpose a mandatory retirenment age (Ws.
Const. art. VII, 8§ 24(2)).

16
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standards and no procedural due process. Such a suggestion is
shocki ng. *°

1225 Finally, Chief Justice Abrahamson, Justice Bradley and
Justice Crooks assune that if they have the power to force
anot her justice off a pending case, both an inpartial court and
t he appearance of an inpartial court will result. Abr ahanson
CJ."s witing, passim Their unspoken assunption is based on
the faulty premse that giving four nenbers of the court the
power to disqualify a fellow justice wll i ncrease the
appearance of inpartiality of the court.

1226 Thi s is a deeply divided court, at a very
phi | osophi cal |evel concerning how a state suprene court should
function. The public perception of this court is also deeply
di vi ded. Therefore, four justices forcing another justice off
the court is just as apt to be perceived as a biased act
resulting in a biased tribunal, as is the justice remaining on
the case and participating in it after he or she has considered

the disqualification notion. VWhat Chief Justice Abrahanson,

16 W note Abrahanson, C. J.'s witing's lengthy narration of
her version of proposed decisions that she contends were
presented in the private neetings of the justices. Abrahanson,
CJ."s witing, 1114-109. In the past, we have not publicly
di scussed what we believed transpired in our private neetings
while a case was being considered. We al so have not discussed
proposed deci sions, considering prelimnary opinions the
confidential work product of the court. W are at a loss to
determ ne why Abrahanmson, C J.'s witing has taken this tack as
it adds nothing to the legal reasoning in her opinion. Per haps
it 1s an attenmpt to justify Chief Justice Abrahanson's
extraordinary delay in permtting the public release of our
decision on Allen's recusal notion.

17
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Justice Bradley and Justice Crooks propose is the opening of
Pandora's Box to ever-increasing attenpts to manipulate the
outcones in pending matters by changing the conposition of the
court that wll decide the issues presented.

227 Actual fairness and the appearance of an unbiased
tribunal are very inportant to us, but inpartiality will not be
furthered by granting four justices the power to prevent another
justice fromfulfilling his judicial office.

228 In sunmary, as is the practice of the United States
Suprene Court and has been the practice of this court for nore
than 150 years, we, who join in this opinion, conclude that a
majority of the justices on the Wsconsin Supreme Court do not
have the power to disqualify a fellow justice from participation
in a proceeding before this court.

229 Justices David T. Prosser, Patience Drake Roggensack
and Annette Kingsland Ziegler join in this opinion.?'

B. Wet her Justice Gabl enman Made
t he Required Determination?®

1230 Motions such as Allen's have institutional inpacts on
the court as a whole. Such notions with their allegations of

bi as and the appearance of bias receive significant attention in

7 Abrahanson, C. J.'s witing is filled with name-calling
directed at the nenbers of the court who have joined in this
opi ni on. Nane-calling is not |egal reasoning. Nane-cal | i ng
reflects poorly on the justices who resort to its use and
reflects adversely on the dignity of this court as an
institution. W have not responded in kind.

18 Justice Gableman has never participated in the decision
set out in Section II.B

18
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the mass nedia and tend to undermne the public's trust and
confidence in the inpartiality of this court's decisions and in
the integrity of all justices, not only the justice at whom the
motion is directed. Accordingly, notions to disqualify a
justice are never routine matters for the court.

1231 At its heart, Allen's notion 1is based on the
allegation that a judicial candidate's announced concerns for
i ssues bearing on law enforcenent is sufficient to violate
Allen's constitutional right to due process of |aw. Hi s notion
extensively quotes canpaign speech and Justice Gableman's
attorney's defense of that speech. However, Allen's allegations
do not even begin to approach a due process violation.

1232 Not every pleading that | abels itself as a due process
chal | enge actually states such a challenge.'® Therefore, as a
foundational matter, we independently review whether a conpl ai nt

states a claimupon which relief may be granted. John Doe 1 v.

Archdi ocese of M I waukee, 2007 W 95, 912, 303 Ws. 2d 34, 734

N. W2d 827. In so doing, we accept the facts set forth in the
pl eadi ngs as true for purposes of determ ning the sufficiency of
t he pl eading. Id. However, we do not accept the pleadings'
I egal conclusions. Id.

1233 The United States Suprene Court has explained that due
process is violated only when a practice "offends sone principle

of justice so rooted in the traditions and conscience of our

19 Abrahanson, C.J.'s witing has ignored this basic premnse
of |aw.
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people as to be ranked as fundanental."” Aetna Life Ins. Co. v.

LaVoie, 475 U.S. 813, 821 (1986). The right to an inpartial
judge is so rooted in our traditions as to be fundanental, and
t her ef ore, it is guaranteed by due process. State v.

Hol | i ngsworth, 160 Ws. 2d 883, 893, 467 N.W2d 555 (C. App.

1991).
1234 However, the preclusion of bias that is guaranteed by

due process to every party is bias against the specific party

who is then before the court or bias due to the judge's having a

financial interest in the outcone of the particular case then

pending. Bracy v. Gamey, 520 U S. 899, 904-05 (1997).

1235 This bias of a constitutional nature is not a
general i zed displeasure with a particular group, when that group
is not also a constitutionally protected class. Aetna, 475 U S
at 820-21 (concluding that allegations of a judge's general
hostility toward insurance conpanies does not support the
conclusion that such a judge's participation violated due
process). The bias Allen alleges is bias against every person
who is a defendant in every crimnal proceeding; it is not bias
agai nst Al l en.

236 Bias also is not a judge's past interpretation of
i ssues that may appear again in a party's pending case. State

V. ONeill, 2003 W App 73, 116, 261 Ws. 2d 534, 663 N W2d 292

(concluding that a judge's use of a procedure that was earlier
chal l enged is not evidence of bias against the defendant).

1237 Allen has alleged no particularized bias by Justice
Gabl eman agai nst him personally, nor has he alleged that Justice

20
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Gabl eman had any financial interest in the outcone of his case.
Allen has not alleged that Justice Gableman has had any past
contacts of any type with him or his case. Al'l en has not
all eged that Justice Gableman even knows who he is. No
potential constitutional due process violation has been all eged
here based on Justice Gableman's participation in Allen's case.
1238 Allen's claimis not conparable to the claim made in

Caperton. Caperton was based on clains of particularized bias

against a party in a pending case because of actions taken by
the other party. Caperton, 129 S. C. at 2263-64. Those
actions were alleged to have directly benefitted a justice who
at that time was about to decide Caperton's case. 1d. at 2265.
Here, there has been no allegation of bias against Allen because
of any connection between Justice Gableman and Allen.
Accordingly, Allen has failed to state a claim cogni zabl e under

the due process clauses of either the federal or state

constitution.

21



No. 2007AP795. pdr

1239 Allen also has sought disqualification based on
statutory grounds.?® He alleged that Ws. Stat. § 757.19(2)(Q9)
requires Justice Gabl eman' s di squalification. Section

757.19(2)(g) provides:

(2) Any judge shall disqualify hinself or herself
from any civil or crimnal action or proceeding when
one of the follow ng situations occurs:

(g) Wien a judge determnes that, for any reason,
he or she cannot, or it appears he or she cannot, act
in an inpartial manner.

1240 Qur nost recent consideration of an alleged violation
of Ws. Stat. 8§ 757.19(2)(g) occurred in Donohoo. Ther e,
Donohoo alleged that Justice Butler contravened 8§ 757.19(2)(g9)
when he accepted financial contributions from an attorney who
had a case pending before the court. Donohoo, 314 Ws. 2d 510,
125. As we consi dered Donohoo's allegations, we reiterated the

standards that are applied by this court to a justice's

20 The federal court system has established an expanded rul e
that satisfies various due process and other non-constitutiona
concerns. See 28 U.S.C. 8§ 455 (2006). Wsconsin also enploys a

statutory schene to guide judges and justices in fulfilling
their obligation either to participate or to disqualify
t henmsel ves. See Ws. Stat. § 757.109. However, as we have
recogni zed in the context of judicial disqualification, "not al

guestions of judicial qualification . . . involve constitutiona
validity." State v. Kywanda F., 200 Ws. 2d 26, 35, 546 N W2d
440 (1996). "The adoption of [disqualification] statutes that

permt disqualification for bias or prejudice is not a
sufficient basis for inposing a constitutional requirenment under
the Due Process Clause." 1d. at 36 (citing Aetna Life Ins. Co.
v. LaVoie, 475 U. S. 813, 820 (1986)).
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di squalification decision in regard to an alleged violation of

§ 757.19(2)(g). Ild., Y24. W said:

Appel late review of [the justice's] subj ective

determnation is "limted to establishing whether the
j udge made a det erm nati on requiring
di squalification.” American TV, 151 Ws. 2d at 186
(further citations omtted). The review ng court nust
objectively decide if the judge went through the
required exerci se of maki ng a subj ective
determ nation
ld. (citing Harrell, 199 Ws. 2d at 663-64). I n addition, when

a notion is made to disqualify a justice from past or future
proceedi ngs, we do not address whether the justice correctly or
incorrectly decided the issues presented. Am TV, 151 Ws. 2d

at 183. As we expl ai ned,

To the extent prior cases cited by the State suggest
that a reviewing court, in determ ning whether a judge
shoul d have recused hinself, is to independently and
objectively determ ne whether there was an appearance
of []partiality, S or  whet her the judge's
inpartiality can reasonably be questioned . . . they
are inapplicable to a determ nation whether a judge
was disqualified by sec. 757.19(2)(g), Stats.

1d. at 183-84.

1241 W now apply these standards to the decision nade by
Justice Gableman. The notion to disqualify Justice Gabl eman has
been pending before the court since April 17, 2009.2' Prior to
addressing Allen's notion, Justice Gablenman had all of Allen's
subm ssions before him He al so had the response of the State,
which was filed April 28, 20009. Wien he denied Allen's notion

requesting himto disqualify hinself, he said:

2L On August 13, 2009, Allen filed a letter supplenenting
the authority he previously cited for his April 17, 2009 noti on.
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Having considered the notion of def endant -
appel | ant - petitioner, Aar on Ant oni o Al |l en,
individually directed to Justice Mchael J. Gableman
for his recusal from participation in Case No.
2007AP795, and after careful consideration of the
nmotion for recusal;

I T I'S ORDERED that the notion to Justice M chael
J. Gabl eman individually is hereby denied.

242 The order denying Allen's notion was released on
Septenber 10, 2009, after "careful consideration of the notion."
Justice Gableman authored the order with all of the alleged
grounds for disqualification that are now before the court. He
had plenty of time to research and carefully consider the
argunents nmade in support of and in opposition to the notion.
He made a subjective determnation that the grounds specified in
Allen's nmotion did not warrant his disqualification. The order
that was issued is objective proof of Justice Gableman's
subj ective decision. Justice Gableman's order satisfied the
test we set out in Donohoo. Accordingly, we conclude that
Justice Gableman nmade the decisions he was required to make,
just as Chief Justice Abrahanson did in Crosetto.

1243 Al t hough we are probably pointing out the obvious, the
affirmative vote of four justices is required to grant a pending
not i on. There are not four justices who have voted to grant
Allen's notions. Therefore, his notions, that were first
presented to the court on April 17, 2009, are deni ed.

1244 Abrahanson, C. J.'s witing lanments that we did not

order briefing on Alen's notions to disqualify Justice
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Gabl eman. 22 The witing concludes with a proposed "ordering" of
briefs on Allen's notions. The proposed "order" is unfortunate
for at |east two reasons. First, the "order” is wthout | egal
authority. This is so because our internal operating procedures
require the affirmative vote of four justices before briefing on
an issue that was not set forth in the petition for review my
be ordered. IOP  11.B. 1. Allen did not [ist t he
di squalification of Justice Gableman either in his petition for
review or in his supplenental petition for review, and there are
not four justices who have voted to have additional briefing on
the issues his notions raise. Second, the proposed "order" may
cause unnecessary confusion, and perhaps expense, for the
participating attorneys who are "ordered" to file briefs on
notions that have not garnered the affirmative votes of four
justices.

245 And finally, we cannot |eave this decision wthout
noting, wth a degree of sadness, that in satisfying his
perceived need to attack Justice Gableman's fairness, Allen did
not bother to investigate the manner in which Justice Gabl eman
has treated defendants who have appeared in crimnal proceedings
in courts over which Justice Gableman has presided. Had All en
made even a cursory investigation into the person who is Justice
M chael Gabl eman, he would have found that in 2003, while the
Crcuit Court Judge of Burnett County, Justice Gabl eman founded

the Burnett County Restorative Justice Program an alternative

22 Abrahamson, C.J.'s witing, YY21-22, passim
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model to the traditional crinminal court's adversary proceeding. 2
Justice Gableman remamined the chairman of the Burnett County
Restorative Justice Program for six years. During that time he
proposed and oversaw the developnent of nunmerous special
services to crimnal defendants: the Inmate Community Service
Program a program under which inmates could reduce their jail
time by working for charitable and nunicipal organizations,?* and
the VictimOfender Mediation Program a program that permts
willing victinms the opportunity to take an active part in the
rehabilitation of the offender.®® In 2006 as Judge in Burnett
County, Justice Gableman founded the Burnett County Drug and

Al cohol Court that presented an alternate way of approaching

23 Restorative Justice Receives $42,000 Brener Grant, Inter-
County Leader, Sept. 21, 2005 (available at http://ww.the-
| eader.net) (enter 9/21/05 as the issue date in the "search
archives" box; then follow "Restorative Justice Receives '
hyperl i nk).

24 Joan O. Fallon, Judge Asks Grantsburg to Consider |nnate

Wrk Program Inter-County Leader, July 20, 2005 (avail able at

http://ww. the-l eader.net) (enter 7/20/05 as the issue date in

the "search archives"” box; then follow "Judge Asks G antsburg
hyperl i nk).

2> Nancy Jappe, Restorative Justice Has New Staff, Inter-
County Leader, Feb. 15, 2007 (available at http://ww.the-
| eader.net) (enter 2/15/07 as the issue date in the "search
archives" box; then follow "Restorative Justice Has . . ."
hyperl i nk).
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| ongstanding drug and alcohol addiction problens that nmany
criminal defendants struggle to overcone. %°

1246 Accordingly, based on our discussion above, Justices
Prosser, Roggensack and Ziegler vote to deny all of the notions
that Allen has filed seeking the disqualification of Justice

Gabl enan.

26 Nancy Jappe, County Celebrates First Drug and Al cohol
Court Graduation, Inter-County Leader, July 11, 2007 (avail able
at http://ww.the-leader.net) (enter 7/11/07 as the issue date
in the "search archives" box; then follow "County Celebrates
.o hyperlink); Nancy Jappe, County Board Hears Reports on
Drug Court and Lakes and Rivers Association, Inter-County
Leader, Jan. 24, 2007 (available at http://ww.the-I|eader.net)
(enter 1/24/07 as the issue date in the "search archives" box;

then follow "County Board Hears . . ." hyperlink).
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1247 DAVID T. PROSSER, J. (concurring). Several justices
have forced the court to address the limts of the court's power
to respond to recusal notions.

1248 The options before us are stark: either we approve the
proposition that a mmjority of justices have plenary power to
exclude a coll eague from participating in pending cases, thereby
nullifying election results and potentially changing Kkey
decisions of the court, or we conclude that we sinply do not
have this authority. Al though one may posit a limted power
that the court could enploy in a truly extreme and egregious
situation, that power—ence recogni zed—eould not be contai ned.
It would grow |ike a cancer, and gravely damage the institution.

1249 Because the preservation of the court as an
institution is nore inportant than any case or any nenber of the
court, | believe we nust reject the notion that we possess the
power to prevent each other from participating in individual
cases.

1250 Justices confronted with a truly extrene situation in
which a justice ought to withdraw from a case but is unwlling

to do so, nmay resort to personal and collective persuasion.

These justices will outnunber a lone colleague who refuses to
wi t hdr aw. | f necessary, they nmay delay a case, and they may
seek the involvenent of the Judicial Conm ssion. These steps
are clearly preferable to overturning the will of the electorate

and cutting off the procedural safeguards built into review by
t he Judi ci al Comm ssi on by barring a colleague from

participating in a case.
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1251 If | am m staken about this court's power to renove a
justice from an individual case before it is decided, the United
States Suprene Court can tell nme so. The Suprene Court

certainly did not do that in Caperton v. A T. Mssey Coal Co.,

556 U.S. __, 129 S. Ct. 2252 (2009).

252 In Caperton, the Suprene Court reversed a decision and
removed a West Virginia justice froma case in a fact situation
that was radically different from the facts here. The Suprene
Court did not order the West Virginia Suprenme Court of Appeals
to remove a fellow justice.

1253 The Suprene Court was deeply divided in Caperton,

especially about the ramfications of its decision upon |ower

courts. Chi ef Justice John Roberts wote in his dissent that
the Court had provided "no guidance to judges and litigants
about when recusal will be constitutionally required. This wll

inevitably lead to an increase in allegations that judges are
bi ased, however groundless those charges may be." 1d. at 2267
(Roberts, C.J., dissenting).

1254 Witing for the majority, Justice Anthony Kennedy cane
to a different conclusion. He declared that "Massey and its
am ci predict that various adverse consequences will follow from
recognizing a constitutional violation here—ranging from a
flood of recusal notions to wunnecessary interference wth
judicial elections. W disagree." 1d. at 2265.

1255 At least with respect to Wsconsin, Justice Kennedy
has been proven wong. To date, the Caperton decision has had

di sastrous consequences for the Wsconsin Suprene Court. The
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Allen notion was filed in anticipation of Caperton, but it has

been foll owed by nine additional recusal notions against nenbers
of this court. The Wsconsin State Public Defender's office has
invited the entire defense bar to file recusal nptions against
one of the justices in crimnal cases. The nunber and savagery
of these notions is unprecedented and amounts to a frontal
assault on the court.

1256 The court should have denied Allen's notion quickly,
wi t hout comrent. This would have avoided exposing controversy
within the court. Several justices rejected this course,
preferring to take the controversy public.

1257 In nmy view, the failure of the court to reject Allen's
notion quickly and decisively has exacerbated our dil emma. The
court nust do better.

1258 For the reasons stated, | join the opinion of Justice

PATI ENCE DRAKE ROGGENSACK
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1259 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). | join
the opinion of Justice Patience Drake Roggensack and wite
separately to enphasize that the due process standard for
judicial recusal as set forth by the United States Suprene Court

in Caperton v. A T. Massey Coal Co., 556 US _ , 129 S.

2252 (2009), is not inplicated by Allen's notion. By arguing
for Caperton's application, the witings of Chief Justice
Abr ahanson and Justice Crooks are "painting a mule to resenble a
zebra, and then going zebra hunting. But pai nt does not change

the mule into a zebra.”" State ex rel. Arnold v. County Court of

Rock County, 51 Ws. 2d 434, 448, 187 N.W2d 354 (1971) (Hansen,

J., dissenting).

1260 Moreover, in Caperton, the Suprenme Court did not hold
that a majority of the court has the power to disqualify a
judicial peer, the question we are presented with in this case.
Rat her, the Suprenme Court reviewed a state court justice's
denial of a recusal notion, holding that in that “"rare
i nstance,"” Caperton, 129 S. C. at 2267, the justice's recusal
was required because there was an objective risk of actual bias
that rose to an unconstitutional level, id. at 2265. The
witings of Chief Justice Abrahanson and Justice Crooks expand
Caperton to an extent that it <could include an attack on
virtually any justice for nearly any reason and allow litigants
to "pick their court” by filing recusal notions against certain
justices and not others. Such an expansion of Caperton could
cause gridlock in the court and delay justice being dispensed

The Supreme Court nade clear that it did not intend such
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consequences. Unlike the Wsconsin Suprene Court, the United
States Suprenme Court is the highest court in the land, and no
hi gher court can further review a U S. Suprenme Court Justice's
recusal deci sion. Had the Suprene Court intended that justices
now be endowed with the authority to second guess a judicial
peer's recusal decision post-Caperton, it would have led the
charge by changing its own operating procedures or otherw se
providing for review of a judicial peer.! To ny know edge, it
has not .

1261 Sinply stated, unlike the notion for disqualification
in Caperton, the notion to disqualify Justice Gableman is
appropriately resolved without resort to the Due Process O ause
of t he Consti tution. Caperton i nvol ved extrene and
extraordinary facts which the Supreme Court recognized in its
majority opinion no |less than a dozen tines. Not only are the

pendi ng recusal notions in Allen devoid of facts which rise to

the level of a Caperton analysis, unlike in Caperton, here there

is no "person with a personal stake" in Alen who "had a

significant and disproportionate influence” in placing Justice

Gableman on the case "by raising funds or directing [his]

L' Originally appearing in the Act of Decenber 5, 1974, Pub.
L. No. 93-512, 88 Stat. 1609 (codified as anended at 28 U. S. C
8 455 (2006)), 28 U.S.C. 8 455 is entitled "D squalification of
justice, judge, or nmgistrate” and provides that "(a) Any
justice, judge, or magistrate [magistrate judge] of the United
States shall disqualify hinself in any proceeding in which his
inmpartiality mght reasonably be questioned.™ "He shall also
disqualify hinself in the followi ng circunstances: (1) Were he
has a personal bias or prejudice concerning a party, or personal
knowl edge  of di sputed evidentiary facts concerning the
proceeding . . . ." 1d., 8 455(b)(1).

2
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el ection canpaign when the case was pending or immnent."  See
id. at 2263-64. Neither Allen nor the State had any influence
in placing Justice Gableman on the court, and no anount of
briefing can alter that fact. To be clear, | do not join in the
view expressed by the witings of Chief Justice Abrahanmson and
Justice Crooks that a Caperton analysis is inplicated or the
view that the justices on this <court have the power to
disqualify a fellow justice from participation.? Nevertheless,
even if those witings assume that such an analysis should be
undertaken, Allen's allegations fail to inplicate Caperton.
Accordingly, this court should deny Allen's notion and roll up

the wel come mat to those who wi sh to "judge shop” in Wsconsin.

2 To be certain, | do not agree with the view expressed by
the witings of Chief Justice Abrahanson and Justice Crooks that
Caperton v. A T. Massey Coal Co., 556 U.S. _ , 129 S. O. 2252
(2009), should apply in this case. See Justice Crooks's
witing, 7188 n.3. Rather, | interpret Caperton for the purpose
of explaining why Caperton is not inplicated, i.e. explaining
just how different a due process claim under Caperton is from
Allen's claim
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262 This court should not pronote the use of Caperton to
"judge shop." "Judge shopping" has always been taboo.?3 In
Caperton, the Supreme Court reaffirnmed that basic tenet when it
concluded that a litigant's efforts to "choose[] the judge," id.
at 2265, through directing a justice's election canpaign and
thus placing that justice on that contributing party's pending
case did not pass constitutional nuster. "Just as no man is
allowed to be a judge in his own cause, simlar fears of bias
can arise when—w thout the <consent of the parties—a nman
chooses the judge in his own cause.” Id. | agree. In this
case, by seeking to renove a justice fromsitting on a case even
t hough the allegations fail to state a due process claim as set
forth in Caperton, Allen's efforts effectively anmount to "judge
shoppi ng. " As an institution, this court should not condone
such mani pul ation regardless of whether it is done to place a
justice on a particular case or renobve a justice from a
particul ar case. Permitting such "judge shopping" damages this

court as an institution, inappropriately politicizes the court,

3 Of course, a litigant may substitute a circuit court judge
pursuant to Ws. Stat. § 971.20 (2007-08). However, in that
scenario, as well as in Caperton, in which recusal was required
of a justice of the Suprene Court of Appeals of West Virginia,
the judge can be replaced and the case fully heard. See W Va.
Const. art. MIl, &2 ("Wen any justice is tenporarily
disqualified or unable to serve, the chief justice may assign a
judge of a circuit court or of an internediate appellate court
to serve fromtine to time in his stead.”). 1In contrast, when a
W sconsin Suprene Court justice is absent from participation in
a case, the parties and the citizens of the state are deprived
of a full court to decide the issues. The issues we decide have
statewi de significance and consequently do not affect only the
litigants before the court. Hence, justices have a duty to stay
on cases and decide the issues if they can. SCR 60.04(1)(a).

4
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and nullifies the votes of the electorate. Accordingly, | wite
to clarify at |east one reason why the due process standard for
judicial recusal as set forth in Caperton is not inplicated in
this case.

1263 It is true that the Supreme Court stated in Caperton
that "there are objective standards that require recusal when
"the probability of actual bias on the part of the judge or

deci sionmaker is too high to be constitutionally tolerable.

ld. at 2257 (quoting Wthrow v. Larkin, 421 U S. 35, 47 (1975)).

n4

The "extrene facts in Caperton anobunted to one of the "rare

4 Enphasi zing the rarity of a case in which the Constitution
requires recusal, Justice Kennedy, witing for the nmajority,
referenced Caperton's "extreme" or "extraordinary" facts no |ess
than a dozen tines:

* Justice Benjam n "received canpaign contributions in
an extraordinary amount from and through the
efforts of, [Don Bl ankenship, A T. Massey Coal Co.'s
chai rman, chief executive officer, and president]."
Caperton, 129 S. C. at 2256.

* "Though not a bribe or crimnal influence, Justice
Benjami n woul d neverthel ess feel a debt of gratitude
to Bl ankenship for his extraordinary efforts to get
himelected." 1d. at 2262.

* "Not every canpaign contribution by a litigant or
attorney creates a probability of bias that requires
a judge's recusal, but this is an exceptional case."
Id. at 2263.

* "[T]he fact remains that Bl ankenship's extraordinary
contributions were made at a time when he had a
vested stake in the outcone"” of his pending case
ld. at 2265.

* "On these extrene facts the probability of actual
bias rises to an unconstitutional level." Id.

5
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i nstances” in which the constitutional standard was inplicated.

ld. at 2267. In contrast, the allegations in this case, |ike

* "Qur decision today addresses an extraordinary
situation where the Constitution requires recusal."

| d.

* "The facts now before us are extrene by any
nmeasure. " 1d.

* "It is true that extreme cases often test the bounds
of legal principles . . . . But it is also true
that extrene facts are nore likely to cross
constitutional limts . . . ." Id.

* "In each [prior recusal] case the Court dealt with
extrene facts that created an unconstitutiona
probability of bias . . . . The Court was careful to

di stinguish the extreme facts of the cases before it
from those interests that would not rise to a
constitutional level." 1d. at 2265-66.

* The Court was not flooded with notions after the
prior recusal cases, which was "perhaps due in part
to the extrenme facts those standards sought to
address."” 1d. at 2266.

Several commentators have enphasized the "extraordinary" or
"extreme" facts that warranted recusal in Caperton. See, e.d.
Terri R Day, Buying Justice: Caperton v. A T. Mssey:. Canpaign
Dol | ars, Mandatory Recusal and Due Process, 28 Mss. C. L. Rev.
359, 373-76, 380 (2009) (noting that Justice Kennedy repeatedly
enphasi zed the extrenme and rare facts of the case and finding
that the Court "articulated a vague standard based on extrene
facts"); Panela S. Karlan, Electing Judges, Judging Elections,
and the Lessons of Caperton, 123 Harv. L. Rev. 80, 81, 97 (2009)
("[T]he Court's opinion focused explicitly only on the way that
extraordinary fusions of noney into a judicial election may
threaten judicial inpartiality"; "[T]lhe divide between the
Justices in the Caperton ngjority and those in the dissent was
over the availability of a ‘'judicially discernible and
manageabl e standard' for distinguishing between the 'extreng'
canpaign support that requires recusal as a mtter of

constitutional law and the ordinary operation of an elected
judiciary in which judges routinely participate in cases
involving individuals who supported (or opposed) their

el ection.").
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"nost disputes over disqualification [can] be resolved wthout

resort to the Constitution." |Id.; see also Fed. Trade Commin v.

Cement Inst., 333 U S 683, 702 (1948); Panela S. Karlan,

El ecting Judges, Judging Elections, and the Lessons of Caperton,

123 Harv. L. Rev. 80, 97 (2009) ("[T]he divide between the
Justices in the Caperton ngjority and those in the dissent was
over the availability of a ‘'judicially discernible and
manageabl e standard' for distinguishing between the 'extrene
canpaign support that requires recusal as a mtter of
constitutional law and the ordinary operation of an elected
judiciary in which judges routinely participate in cases
involving individuals who supported (or opposed) their
el ection.").

264 Far from governing disqualification disputes that do
not inplicate a litigant's due process rights, Caperton
"addresse[d] an extraordinary situation where the Constitution
require[d] recusal"” because a party directly influenced a
judge's election at a tine when that party's case was pending,
and it was "reasonably foreseeable . . . that the pending case
woul d be before the newy elected justice.” 129 S. . at 2264-
65. In Caperton, "a person with a personal stake in a
particul ar case had a significant and di sproportionate influence
in placing the judge on the case by raising funds or directing
the judge's election canpaign when the case was pending or
immnent." Id. at 2263-64. In such "an exceptional case," the
Suprene Court concluded that "based on objective and reasonabl e

perceptions,” there was a serious risk of the judge's actual
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bias in sitting on that particular case between those particul ar
parties. 1d. at 2263.

1265 Caperton v. A T. Massey Coal Co. was a pending case

when the canpaign efforts of Don Blankenship, A T. Massey's
chai rman, chief executive officer, and president, "had a
significant and disproportionate influence"” in electing Justice
Brent Benjamn to the Suprene Court of Appeals of West Virginia
and therefore placing himon A T. Mssey's case. Id. at 2264.
Before the appeal was actually filed, the opposing party,
Capert on, nmoved to disqualify Justice Benjamin in that
particul ar case between those particular parties. 1d. at 2257.
Caperton clained that based on the conflict caused by
Bl ankenship's involvement wth Justice Benjamn's canpaign,
Justice Benjamin's recusal was required under the Due Process
Clause of the Fourteenth Anmendnent of the United States
Constitution. Id. Justice Benjamn denied the notion. Id.
A T. Massey filed its petition for appeal, and the Suprenme Court
of Appeals of West Virginia granted review Id. A mgjority of
the court, joined by Justice Benjamn, ultimtely reversed the
$50 million jury verdict against A T. Massey. 1d. at 2258.

1266 The United States Suprenme Court granted certiorari to
determ ne whet her due process was violated when Justice Benjanin
denied Caperton's recusal notion. Id. at 2256. The Suprene
Court concluded that based "in all the circunstances of [that]
case, due process require[d] recusal." 1d. at 2257.

1267 The "extrenme facts" that anmounted to a due process

violation, id. at 2265, are as follows. A $50 million jury
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verdict had been entered in favor of Caperton against A T.
Massey before the election for the Supreme Court of Appeals of
West Virginia, and it was "reasonably foreseeable . . . that the
pendi ng case woul d be before the newy elected justice." 1d. at
2264- 65. Bl ankenship nade a $3 million contribution in support

of Benjamin to replace the incunbent justice "at a tinme when

[ Bl ankenshi p] had a vested stake in the outcone” of a pending

case that was to cone before the court. ld. at 2265. The $3
mllion was conprised of the $1,000 statutory maxinum to
Benjamin's canpaign conmittee, $2.5 million to the "And For The

Sake O The Kids" organi zation that supported Benjam n, and over
$500, 000 on nmmilings and advertisenents to support Benjanin.®
Id. at 2257. The $3 million "eclipsed the total amount spent by
all other Benjamn supporters and exceeded by 300% the anopunt
spent by Benjanmin's canmpaign commttee." Id. at 2264.
According to Caperton, Blankenship spent $1 nmillion nore than
the total anmount spent by the canpaign committees of Benjamn
and the incunbent justice conbined. Id. The election was
decided by fewer than 50,000 votes. | d. Benjamin won the

el ection with 53.3 percent of the votes. 1d. at 2257.

®In its recent decision in Citizens United v. Federal
El ecti on Conmm ssion, No. 08-205, slip op. (U S Jan. 21, 2010),
the United States Suprene Court recognized the fundanenta
constitutional right to political speech, id. at 23, and struck
down as unconstitutional federal |aw that prohibits corporations
from maki ng independent expenditures for speech that expressly
advocates the election or defeat of a candidate, id. at 50. The

Suprene  Court "concl ude[ d] t hat i ndependent expendi t ures,
including those made by corporations, do not give rise to
corruption or the appearance of corruption.”™ I1d. at 42.

9
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1268 Based on t he relative si ze of Bl ankenshi p's
contribution 1in conparison to the total anount of noney
contributed to the canpaign; the total anount spent in the
el ection; the apparent effect such contribution had on the

outcone of the election; and the tenporal relationship between

the contribution, the election, and the pendency of the case

the Suprene Court concluded that there was a serious, objective
risk of Justice Benjamin's actual bias in sitting on that
particul ar case between Caperton and A T. Massey. |d. at 2263-
64.

1269 However, nowhere in the Caperton decision does the
Suprene Court state that any |esser fact situation would have
required Justice Benjamin's recusal in that case, and nowhere
does the Suprenme Court conclude that he would be required to
recuse hinmself from an wunrelated civil case that involved
different parties. To suggest that Caperton says otherwise is
to invent new law and to invite recusal npotions based upon
"spin" instead of whether a justice can be fair and inpartial
Such practice is destructive to the credibility of the court, as
justices are always presumed to be fair and inpartial.® To be
cl ear, nowhere in Caperton does the majority state that anything

less than this "perfect storm" created by those extrene and

® There is a "presunption of honesty and integrity in those
serving as adjudicators.” Wthrow v. Larkin, 421 U S. 35, 47
(1975); see also Bridges v. California, 314 U S. 252, 273 (1941)
("[T]o inpute to judges a lack of firmess, wi sdom or honor" is
a premse "which we cannot accept.”); Mlburn v. State, 50
Ws. 2d 53, 62, 183 N.W2d 70 (1971) (recognizing that there is
a presunption that a judge "in fidelity to his oath of office,
will try each case on its nerits").

10
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extraordinary facts coupled with the timng of the election and
the parties' pending case, would be sufficient to constitute a
due process violation. See id. at 2264, 2265 (recognizing as
"critical™ the "tenporal relationship between the canpaign
contributions, the justice's election, and the pendency of the
case" and likewise stating that objective standards required
recusal when Blankenship's "significant and disproportionate
i nfluence"” was "coupled with the tenporal relationship between
the election and the pending case"). |In fact, the Suprene Court
cautioned that "[a]pplication of the constitutional standard
inplicated in [Caperton] will [] be confined to rare instances.”
ld. at 2267.

1270 Although referenced in Chief Justice Abrahanson's
witing, see 1104 n.72, any nention of television advertisenents
in support of Justice Benjamn is notably absent from the
Suprene Court's decision in Caperton. Wiile the Chief Justice
references the content of the television advertisenents as if it
was part of the Caperton decision, in actuality, that was not
even nenti oned.

271 In contrast to the "extrene facts"” in Caperton where
the probability of actual bias of a justice of a |ower court
rose to an unconstitutional level, 129 S C. at 2265, the
allegations in Allen involve a judicial peer and fail to state a
due process claim because no "person with a personal stake" in

Allen "had a significant and disproportionate influence” in

placing Justice Gableman on the case "by raising funds or

directing [his] election canpaign when the case was pending or

11



No. 2007AP795. akz

immnent." See id. at 2263-64. Neither Allen nor the State had
any influence in placing Justice Gableman on the court, and no
anount of briefing can alter that fact. Allen' s allegation that
Justice Gableman's canpaign speech evidences his bias against
all crimnal defendants and therefore requires his recusal in
Allen sinply does not inplicate the due process standard for
judicial recusal set forth in Caperton.

272 For these reasons, | join the opinion of Justice

PATI ENCE DRAKE ROGGENSACK.
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